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21st century India cannot shun leprosy patients: SC

Twenty-first century society cannot justify shunning persons affected by leprosy or keeping them
hidden in homes and away from the mainstream, the Supreme Court declared in an order on
Monday.

The court asked the Centre to respond in eight weeks to a call to repeal 119 Central and State
laws in practice since the 1950s that discriminate against leprosy patientsdespite the fact that
modern medicine completely cures the disease.

Denying the truth

A bench led by Chief Justice Dipak Misra, acting on a PIL filed by Vidhi Centre for Legal Policy,
found that these statutory laws continue to recognise superstitions that leprosy is “infectious and
has something to do with genetics”.

The court has asked the government to explain the continued existence of these laws, which, in a
way, deny the truth that modern medicine cures leprosy. The petition has urged the court to
intervene and pave the way for recognising the fundamental right to equality, dignity and equal
opportunity of persons affected by leprosy.

“There are 119 laws that discriminate against persons affected by leprosy in broadly the following
five ways: (i) cause stigmatization and indignity to persons affected by leprosy, (ii)
isolate/segregate persons affected by leprosy, (iii) deny them access to public services, (iv)
impose disqualifications on them under personal laws, or (v) bar them from occupying or standing
for public posts or office,” Vidhi, represented by senior advocate Raju Ramachandran, said.

These laws rob persons affected by leprosy by denying them equal treatment under personal
laws, in matters of employment and appointment or election to public office, as well as access to
and free movement in public places, it said.

“This unequal treatment irrationally treats persons affected by leprosy as a separate class... the
impugned provisions stigmatise and isolate persons affected by leprosy, even though with the
latest medical advancements, leprosy is rendered non-infectious after the very first dose of Multi-
Drug Therapy,” the petition said.
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Unequal spaces

The latest National Crime Records Bureau (NCRB) data on atrocities against Dalits punctures the
long-held view that caste matters less in urban areas. The data for 2016, which for the first time
gives figures for violence against Dalits in 19 metropolitan cities in India, reveals that crimes
against Dalits in urban centres reflect the pattern in the rural hinterland. For instance, Lucknow
and Patna top the list of cities that have reported the highest percentage of atrocities against
Dalits, and match the figures for UP and Bihar, which have reported the maximum number of
violent incidents against Dalits among states.

It is often argued that urban India, being a melting pot of communities and identities, is less
oppressive towards Dalits. The nature of productive forces and relations and the wealth of
employment opportunities in the cities foreground class identities over caste and, in turn, help to
eradicate prejudice and caste-centric violence. Babasaheb Ambedkar was convinced that
urbanisation could end Dalit oppression. However, the NCRB data reveals that urban centres tend
to reflect the social mores and power relations of rural hinterlands instead of evolving an
autonomous social or political dynamic that is accommodative of Dalit concerns and aspirations.
Cities, indeed, offer more economic opportunities. But these opportunities need not necessarily
subdue or end social discrimination. The trigger of caste oppression may be different in urban and
rural areas, but urban India, clearly, is no less an unequal space than rural India for Dalits.

The continuing violence against Dalits — the number of incidents is rising every year — 70 years
after Independence points to a failure of politics. A progressive Constitution and numerous laws
have empowered the Dalits, but these have not ended caste discrimination. In fact, the
politicisation and empowerment of the Dalit community has resulted in a backlash with counter-
mobilisations by communities that are reluctant to give up their social, economic and political
privileges. The political mainstream seems to be incapable of addressing this impasse, which has
led to the emergence of new social movements and groups. The ongoing election campaign in
Gujarat reflects this churn. Both the BJP and the Congress, which have so far dominated state
politics, have been forced to acknowledge the emergence of young leaders like Jignesh Mevani,
who represent mobilisations outside the field of electoral politics — Mevani has now entered the
electoral fray. In UP, a crucible of Dalit politics, the Bhim Army has emerged as a grassroots
movement independent of the BSP to challenge the hegemony of the privileged castes. These
assertions of rights, dignity and self-respect are being met with violence. That atrocities against
Dalits are getting reported more and more and new forms of resistance are emerging points to the
stirrings of change both in urban and rural India.
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Capturing crime — on the NCRB data for 2016

The National Crime Records Bureau data for 2016 on two important aspects, violent crime and
crime against women, should prompt State governments to make a serious study of the underlying
causes. Not all States are equally affected; Uttar Pradesh and Bihar record the maximum number
of murders. The national tally on crimes against women, which includes rape, abduction, assault
and cruelty by husband and relatives, is up by 2.9% over that of 2015. Going by the data, there is
a distinct urban geography as well for violence against women, with Delhi and Mumbai appearing
the least safe: Delhi recorded a rate of crime that is more than twice the national average. As
several studies have shown over the years, the annual data is useful in reviewing trends of
extreme events, such as murder, but less so in the case of other offences that tend to be
underreported. Viewed in perspective, the murder rate today has declined to the level prevailing in
the 1950s, which was 2.7 per 1,00,000 people, after touching a peak of 4.62 in 1992. But that
macro figure conceals regional variations, witnessed in U.P. and Bihar, where 4,889 and 2,581
murder incidents took place during 2016, respectively, while it was 305 in densely populated
Kerala. One question that needs to be analysed is, how much does social development influence
a reduction in crime?

In the years since the Delhi gang rape case of 2012 that shook the country, the definition of the
heinous offence has been broadened, police forces have been directed to record the crime with
greater sensitivity, and some measures initiated to make public places safer for women. This
approach could lead to a reduction in violent crime over time. A focussed programme to
universalise education and skills training would potentially keep juveniles from coming into conflict
with the law. Last year’s data indicate that there is a rise in the number of cases involving
juveniles. There are also basic issues that need urgent reform, such as modernising the police,
recruiting the right candidates and teaching them to uphold human rights. The orders of the
Supreme Court on police reforms issued in 2006 have not been implemented in letter and spirit by
all States. With genuine measures, Ministerial superintendence over the police would become
more transparent and socially accountable, eliminating political interference in its working. This
would lead to a reduction in crimes committed with impunity and raise public confidence in the
criminal justice delivery system. As a measure of data improvement, it should be mandatory to
record not just the principal offence in a case, as the NCRB does, and list all cognisable offences
separately. Rather than view the available data passively, governments would do well to launch
serious studies that result in policies and measures for freedom from violence.

Revving up infrastructure spending is necessary, but not sufficient
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Disability rights over time

In 1992, the United Nations announced that December 3 would be observed every year as
International Day of Persons with Disabilities. While disabled persons continue to struggle to
secure employment and navigate their way around with poor infrastruture, and are still treated as
“others”, it is worth recalling the advances in legislation on disability over the years.

The disability rights movement gained momentum in the 1970s when disability was started to be
seen as a human rights issue. This is when the UN General Assembly proclaimed in 1976 that
1981 would be the International Year of Disabled Persons. Later, 1983-1992 was marked as the
United Nations Decade of Disabled Persons. The UN Convention on the Rights of Persons with
Disabilities (UNCRPD), 2006 was a big step towards viewing persons as “subjects with rights” and
not “objects of charity”. (India is a signatory to the UNCRPD and ratified it in 2007.) Further, the
2030 Agenda for Sustainable Development pledges to “leave no one behind”. It states that
persons with disabilities must be both “beneficiaries and agents of change”. However, attitudinal,
institutional, and infrastructural barriers remain, with the World Bank stating that 15% of the
world’s population experience some form of disability and that they “on average, as a group, are
more likely to experience adverse socioeconomic outcomes than persons without disabilities”.

In 2011, the World Health Organisation came up with a world report on disability for the first time.
Its introduction showed how disabled persons aren’t “other people”, but that all of us at some point
will be “temporarily or permanently impaired” and those “who survive to old age will experience
increasing difficulties in functioning.”

In India, according to the 2011 Census, 2.21% of the population has one or multiple types of
disabilities, making the country home to one of the largest disabled populations in the world. World
Bank data suggest that the numbers are nearly four-five times higher. Legislation moved forward
last year in India when the Rights of Persons with Disabilities Act was passed, replacing the
Persons with Disabilities Act, 1995. The 2016 Act recognises 21 kinds of disabilities compared to
the previous seven, including dwarfism, speech and language disability, and three blood disorders.

The new Act also increased the quota for disability reservation in higher educational institutions
from 3% to 5% and in government jobs from 3% to 4%, for a more inclusive society. However,
legislation alone is not enough; implementation remains abysmal. For instance, data from the
National Centre for Promotion of Employment for Disabled People show that 84% of seats for
persons with disabilities lie vacant in top universities. While we have a long way to go in
implementing these laws, we must also keep in mind that a one-size-fits-all approach is unhelpful
for disabled persons. Levels and types of disabilities differ and so do needs.

Martand Jha is a junior research fellow at the School of International Studies, Jawaharlal Nehru
University

The definition of harassment needs to be constantly updated, and the process for justice made
more robust
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Stigmatization and discrimination cannot be tolerated by any civilized society: Vice President
Stigmatization and discrimination cannot be tolerated by any civilized society: Vice
President

Launches Deen Dayal Divyangjan Sahajya Scheme

The Vice President of India, Shri M. Venkaiah Naidu has said that stigmatization and
discrimination cannot be tolerated by any civilized society and people with disabilities have every
right to live with dignity. He was addressing the gathering after launching Deen Dayal Divyangjan
Sahajya Scheme to coincide with the International Day of Persons with Disabilities, in Guwahati,
Assam today. The Governor of Assam, Shri Jagdish Mukhi, the Chief Minister of Assam, Shri
Sarbananda Sonowal and other dignitaries were present on the occasion.

 

The Vice President said that according to United Nations, a disability is a condition or function
judged to be significantly impaired relative to the usual standard of an individual of their group. The
impairment could be physical, sensory, cognitive, intellectual, mental illness and could relate to
any of the various types of chronic diseases, he added.

 

The Vice President said that people with disability need to be treated with empathy and not
sympathy. They do not want to be pitied upon but want to be provided with opportunities that will
enable them to overcome their handicaps, he added.

 

The Vice President complimented the Government of Assam for its proposal to provide Rs.5,000
for medical treatment as a one-time grant-in-aid for each of the 4,50,000 Divyangs in the State
under Deen Dayal Divyangjan Sahajya Achani and for allocating Rs.250 crore for the scheme. He
further said that he was happy to know that the Government of Assam has introduced a new Act,
called “Assam Employees PRANAM Act, 2017”, under which each government employee is
compelled to contribute 10 per cent of his/her salary towards taking care of his/her parents,
including persons with disabilities. He advised other State Governments to emulate Assam
Government’s scheme in view of the growing population of the elderly in India.

 

The Vice President appealed all people to strive to build an inclusive New India where none is
discriminated, especially persons with disabilities, and where all Indians are equally benefited by
economic prosperity and growth.

 

Following is the text of Vice President's address:

 

"Friends, today we are launching Deen Dayal Divyangjan Sahajya Achani to coincide with the
International Day of Persons with Disabilities.
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The aim of observing the International Day is to increase awareness on the problems faced by
persons with disabilities and to mobilize support for their rights, dignity and wellbeing.

 

According to United Nations, a disability is a condition or function judged to be significantly
impaired relative to the usual standard of an individual of their group. The impairment could be
physical, sensory, cognitive, intellectual, mental illness and could relate to any of the various types
of chronic diseases.

 

It is estimated that more than one billion or around 15 per cent of the world’s population have
some form of disability and 80 per cent of them live in developing countries.

 

According to 2011 census, around 2.21 per cent of the Indian population suffers from some form
of disability. To enable them overcome various obstacles, successive governments at the Centre
and in various States have been coming out from time to time with new policies and schemes. But
what matters most is the attitude of the policy-makers and the people and not the laws or
schemes.

 

People with disability need to be treated with empathy and not sympathy. They do not want to be
pitied upon but want to be provided with opportunities that will enable them to overcome their
handicaps. They need to be understood properly and treated in a humane way and not viewed as
some kind of a burden. In many cases, the mindsets of the immediate family members, the
community and the society will have to change so that people with disability are not discriminated
against in any manner. Stigmatization and discrimination cannot be tolerated by any civilized
society. People with disabilities have every right to live with dignity.

 

I compliment the Government of India for having extended the coverage of disability from seven to
21 types of disabilities and also for launching a unique ID card for people with disability. I am
confident that these measures will positively impact them and improve their living conditions.

 

I would also like to appreciate the Assam Government for its proposal to provide Rs.5,000 for
medical treatment as a one-time grant-in-aid for each of the 4,50,000 Divyangs in the State under
Deen Dayal Divyangjan Sahajya Achani and for allocating Rs.250 crore for the scheme. I am told
that the State Government in partnership with other agencies is distributing various aids and
appliances to persons with disabilities.  

 

I am happy to learn that the Government of Assam has introduced a new Act, called “Assam
Employees PRANAM  Act, 2017”, under which each government employee is compelled to
contribute 10 per cent of his/ her salary towards taking care of his/her parents, including persons
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with disabilities.

 

This is a unique Act and I laud the Assam Government for launching such a welfare measure.

 

In fact, I would like other State Governments to emulate Assam Government’s scheme in view of
the growing population of the elderly in India.   

 

As mentioned by me earlier, it is very important for all people, particularly the policy makers to be
sensitive to the needs of people suffering from disability.  They should not face any kind of
exclusion in their daily lives. The attitudinal and physical barriers that come in the way of the
disabled people have to be dismantled to ensure proper accessibility.

 

Firstly, school buildings have to be made accessible and both teaching and non-teaching staff
need to be sensitized regarding the care to be taken for children with disabilities. Similarly, there
should not be any difficulty or obstacles in accessing government and private buildings.

 

Let us all strive to build an inclusive New India where none is discriminated, especially persons
with disabilities, and where all Indians are equally benefited by economic prosperity and growth.

 

JAI HIND!"

***

BK
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Crimes against women: Delhi tops metros

Despite the marginal dip it witnessed in crime against women, Delhi continued to record the
highest number of such cases in 2016 among metropolitan cities in the country, according to the
latest data released by the National Crime Records Bureau on Thursday.

The city ranked no. 1 in terms of crime rate that accounts for 33.1% share among metropolitan
cities when it comes to women’s safety.

Delhi accounted for the maximum number of rape cases among 19 major cities, at 40%. The
figures for ‘cruelty by husband and his relatives’ and ‘dowry deaths’ stood respectively at 29%
each.

Overall, crimes against women in Delhi only marginally decreased from 17,222 cases in 2015 to
15,310 in 2016.

In year 2016, Delhi accounted 2,155 cases of rape, 669 cases of stalking and 41 cases of
voyeurism, followed by Mumbai where 359 cases of stalking and 28 cases of voyeurism were
reported.

“We have introduced e-FIR and always convert complaints into FIR for proper action. The last
three years’ figures reflect that there is a continuous downfall in cases of crime against women in
the city. And women’s safety is top priority for Delhi police,” said Deependra Pathak,
spokesperson of Delhi Police.

Top in total crimes

The data released by the NCRB also showed that Delhi has topped the charts among metropolitan
cities with 38.8 % of the total crimes reported under the Indian Penal Code in 2016.

Murder, kidnapping, abduction, economic offences, offence against property are a few heads
where Delhi stands at number one.
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Delhi tops metros in crimes against children

The date released by the National Crime Records Bureau says crimes against children in Delhi
came down in 2016, but the city was still ahead of the 18 other metropolitan cities under this head.

The numbers of reported cases of crimes against children in Delhi dropped from 8,035 in 2015 to
7,392 in 2016. Next on the list is Mumbai with 3,400 cases and Bengaluru with 1,333 cases. Most
of the cases reported were of kidnapping and abduction, Protection of Children from Sexual
Offences Act (POCSO) and child rape.

Juveniles apprehended

The number of juveniles apprehended last year was also the highest in the Capital. A total of
9,341 juveniles, in the age group of 16-18, were apprehended in 6,645 cases. In fact, the
percentage of crimes committed by juveniles increased by 19.5% — from 1,981 in 2015 to 2,368
in 2016.

Crimes against women also remained highest in the Delhi among the 19 metropolitan cities in the
country. Delhi reported 33% of the total cases registered in 2016, mostly under the head of ‘cruelty
by husband or his relatives’, ‘assault on women with intent to outrage her modesty’ and
‘kidnapping and abduction’.

Delhi reported a total of 13,803 cases, followed by Mumbai with 5,128 cases. The number of rapes
reported remained at an alarming high of nearly 2,000 in the city.

Interestingly, cybercrime in Delhi has come down from 169 in 2015 to 90 last year.

In 2016, most number of offences against property was reported in Delhi at 65% of the total,
followed by Bengaluru and Mumbai accounting for 5.4% and 5.1%.

The NCRB data says most of the complaints under offences against property head were about
auto thefts and Delhi reported the maximum number at 37,147.
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Protecting children from ‘abduction’

Over three crore Indians living abroad have cross-border marriages. When such a diverse family
unit breaks down, children suffer as they are dragged into an international legal battle between
their parents. The Law Commission of India, led by Justice B.S. Chauhan, a former Supreme
Court judge, describes inter-spousal child removal as one of the most unfortunate outcomes of
such break ups. Children are “abducted” by one parent and taken to a country with a different
culture. This can be traumatic as they are also cut off from the other parent. The Protection of
Children (Inter-Country Removal and Retention) Bill, 2016 seeks to address the issue.

The Commission’s draft is in consonance with the principles of the Hague Convention on the Civil
Aspects of International Child Abduction, 1980, which seeks to protect a child from the harmful
effect of wrongful removal and secure prompt return and reintegration of the child in an
environment of his/her ‘habitual residence’.The Bill defines ‘wrongful removal or retention’ as an
act in breach of custody to a person or an institution or any other body under the law of the country
in which the child was habitually resident immediately before the removal or retention. The
Commission proposes to apply the law to those wrongfully removed or retained children in India
who have not completed 16 years.

The Bill recommends the setting up of a Central Authority tasked with discovering the
whereabouts of the child. The Authority will further act to prevent harm to the child, secure the
voluntary return of the child to his or her habitual residence, exchange information relating to the
child with the appropriate authorities of the contracting state, institute judicial proceedings in the
High Court concerned to secure the return of the child, provide free legal aid advice, and make
administrative arrangements for the return of the child.

The court can order the return of a child who has been wrongfully removed or retained in India and
if a period of one year has not elapsed from the date of removal or retention. However, the one-
year cap is not final. The court can order return if it is established that the child is not settled in
his/her new environment. It can refuse to order return if returning would expose the child to harm
or if the child, on attaining an age and level of maturity, refuses to go back, among other
conditions.

The definition of harassment needs to be constantly updated, and the process for justice made
more robust
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Adultery law weighted in favour of men: SC

The court will examine two aspects of the penal provision.

One, why does Section 497 treat the man as the adulterer and the married woman as a victim?
Two, the offence of adultery ceases the moment it is established that the husband connived or
consented to the adulterous act. So, is a married woman the “property” of her husband, a passive
object without a mind of her own?

“The provision [Section 497] really creates a dent in the individual independent identity of a woman
when the emphasis is laid on the connivance or consent of the husband,” the court said.

“This is tantamount to subordination of a woman where the Constitution confers equal status [on
women],” it declared.

Further, only a husband or the person in whose care the husband has left his wife can file a
complaint under Section 497.

The petition challenges the validity of Section 198 (1) and (2) of the Code of Criminal Procedure
which deems that only a husband can be an aggrieved party in offences against marriage like
adultery and only he can go to court.

Arguing for the petitioner Joseph Shine, advocates Kaleeswaram Raj and Suvidutt M.S. submitted
that the penal section was framed at a time when a wife was considered the husband’s property.
They asked the court to annul Section 497.

Equal status

The Constitution confers equal status on man and woman. The time had come when society had
to realise that a woman was equal to her husband in every respect, Chief Justice Misra recorded
in the SC order.

Justice D.Y. Chandrachud paraphrased the petitioner’s argument that it amounted to a violation of
a woman’s fundamental right against discrimination under Article 15. “By presuming the woman to
be a victim, has the law made a patronising assumption?”

Why is prosecution under Section 497 completely dependent on the husband’s word?

So much so that a woman can enter into an adulterous relationship if her husband consents.
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Rights & wrongs — on Transgender Persons Bill

It will be a travesty of its avowed objectives if the proposed legislation to protect the rights of
transgender persons is not sufficiently rooted in a rights-based approach. News that the Centre
has brushed aside a parliamentary standing committee’s report and plans to introduce the
Transgender Persons (Protection of Rights) Bill without changes is a disappointment. The process
of recognising the rights of the community and seeking to protect it by legislation gained
momentum in 2014, when the Supreme Court gave a landmark verdict in the NALSA case. The
court recognised the community as a third gender entitled to the same rights and constitutional
protection as other citizens. It called for an end to discrimination based on gender against those
who do not conform to the gender assigned to them at birth. Besides this negative right against
discrimination, the court ruled that transgender persons had a positive right to make decisions
about themselves, express themselves and participate in community life. It directed the
government to accord them ‘socially and educationally backward’ status so they could benefit from
affirmative action. In 2014, a private member’s Bill moved by DMK MP Tiruchi N. Siva was passed
in the Rajya Sabha. In the Lok Sabha, the government introduced its own Bill, which was referred
to the Standing Committee on Social Justice and Empowerment.

The Standing Committee, in its July 2017 report, suggested some modifications and additions to
the draft. In particular, it disagreed with the definition of ‘transgender’ in the draft Bill and wanted
modifications to bring it in line with global norms. The Committee felt that the definition violated the
principle that transgender persons have a right to self-identification of their gender. Activists and
experts have also rightly pointed to the absence of any reference to the implications of criminal
and civil laws that are based on the traditional gender binary. While provisions on equality and
non-discrimination would promote equal opportunity, in the process the real benefit of reservation
in jobs should not be denied. Social legislation should not be merely benevolent; rather, it should
be imbued with an approach that extends to the marginalised sections the freedom, dignity and
autonomy that other citizens enjoy. In the domain of legislation, disagreements over drafts are
natural. It is up to the government of the day to adopt an inclusive approach towards divergent
opinions and come up with the best law possible. Ignoring the opinions of experts and
parliamentary committees does not help the process. The Centre should revisit its draft and
incorporate the inputs of the standing committee and an expert panel that submitted a report in
2014.

Receive the best of The Hindu delivered to your inbox everyday!

Please enter a valid email address.

Revving up infrastructure spending is necessary, but not sufficient
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A woman doesn’t mortgage herself to a man with marriage, asserts CJI

A file photo of a Parsi woman praying at the Fire Temple in Mumbai.AP  

A woman does not mortgage herself to a man by marrying him, and she retains her identity,
including her religious identity, even after she exercises her right to marry outside her community
under the Special Marriage Act, Chief Justice of India Dipak Misra has observed.

The 1954 Act is seen as a statutory alternative for couples who choose to retain their identity in an
inter-religious marriage.

“The Special Marriage Act confers on her the right of choice. Her choice is sacred. I ask myself a
question: Who can take away the religious identity of a woman? The answer is only a woman can
choose to curtail her own identity,” said Chief Justice Misra, heading a five-judge Constitution
Bench. Nobody could presume that a woman had changed her faith or religion just because she
chose to change her name after marrying outside her community, he observed on Thursday.

The comments came on the first day of hearing by the Constitution Bench on a petition from a
Parsi woman, Goolrokh M. Gupta, who was barred by her community from offering prayers for her
dead parents in the Tower of Silence for the sole reason that she married a Hindu under the
Special Marriage Act.

The Bench, comprising Justices A.K. Sikri, A.M. Khanwilkar, D.Y. Chandrachud and Ashok
Bhushan, is deciding on the question whether the woman can keep her religious identity intact
after choosing to marry someone from another faith under the Act.

Paradigm shift

A decision in favour of the woman would uphold the fundamental right to religion, dignity and life
and create a paradigm shift for women of the minority community.

The Supreme Court had recently ruled in favour of Muslim women, declaring instant triple talaq
unconstitutional, and has paved the way for a proposed legislation.

The Bench prima facie disagreed with the widespread notion in common law that a woman’s
religious identity merged with that of her husband after marriage.

Indicating that this amounted to discrimination on the ground of gender, Chief Justice Misra asked:
“How can you [Parsi elders] distinguish between a man and woman singularly by a biological
phenomenon… If a woman says she has not changed her religion, by what philosophy do you say
she cannot go to the Tower of Silence? No law debars a woman from retaining her religious
identity.”

“If a woman’s identity is merged, then the Special Marriage Act is not required, is it not?” Justice
Sikri said.

“The Tower of Silence is not a mutt or a citadel of a cult. It is a place to offer prayers to the dead.
Can such a right of a woman be guillotined? It is part of her constitutional identity,” Chief Justice
Misra said.

The court said it had to decide whether a religious principle had dominance over the constitutional
identity of the Parsi woman.
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Arguing for the petitioner, senior advocate Indira Jaising said that every custom, usage, customary
and statutory laws must stand the test of the principle of fundamental rights. Article 372
(continuance of the existing laws) of the Constitution was subject to Article 13, which mandated
that laws should not violate the fundamental rights of an individual.

The petition is against the Gujarat High Court’s March 23, 2012 judgment which held that
Goolrokh Adi Contractor ceased to be a Parsi as she had married Mahipal Gupta, a Hindu, under
the Special Marriage Act.

The Valsad Parsi Anjuman Trust, which opposed Ms. Goolrokh’s plea, said the High Court
decided the case after going through the affidavits of at least seven Parsi priests, saying the
religious tenets hold that she ceased to be a Zoroastrian upon her marriage to a Hindu and could
not be allowed to offer prayers at a Zoroastrian place of worship.

The court asked the Valsad Parsi Trust to inform by December 14 whether it would allow Ms.
Goolrokh to attend the last rites of her parents.
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HC frames rules on conversions

The Rajasthan High Court on Friday issued a set of 10 guidelines on religious conversions,
affirming that it was the court’s duty to ensure that public order was not disturbed because of
“forcible conversion” only for solemnising marriage. The guidelines will remain operative until a law
governing such conversions comes into force in the State.

A Division Bench at the High Court’s principal seat here was disposing of a habeas corpus writ
petition in the case of a Jodhpur resident, Aarifa, 22, who had converted and married a Muslim
youth. High drama was witnessed last month when the woman appeared in a veil in the court and
denied that she was under threat or inducement.

The court initially sent Aarifa to Nari Niketan women’s home, but later allowed her to go home with
her husband, Faeiz Modi.

Collector to be informed

In its 38-page judgment, the court ruled that a person who wishes to change his or her religion will
inform the District Collector, who will put the information on the notice board of his office the same
day. The marriage of a converted person can be performed only one week after the conversion.

“A question arises whether the forcible conversion of religion for the purpose of marriage is
justified? Obviously, the answer is ‘no’,” observed the Bench, comprising Justices Gopal Krishan
Vyas and V.K. Mathur.

The guidelines direct the religious authority solemnising wedding to ensure that the Collector was
informed and information about conversion was published in newspapers. The marriage is liable to
be declared void on the complaint of an “aggrieved party” about violation of the directions.

The court said the guidelines would not affect Aarifa and Faiez and they would be at liberty to lead
a life as per their wish.
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Make offices accessible to disabled: SC

The Supreme Court on Friday upheld the right to dignity of the disabled while directing that
government buildings providing public services should be made fully accessible to differently-abled
persons by June 2019.

A Bench of Justices A.K. Sikri and Ashok Bhushan held that the target to have at least 20 to 50
State government disabled-friendly buildings across 50 cities by December 2017 should be
fulfilled.

The court rued that only seven States had met the target of having at least 50 % of their
government buildings accessible to the disabled. The court held that 50% of such buildings in the
National Capital and State capitals should be made disabled-friendly by December 2018.
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the PRS Blog » Explained: The Transgender Persons (Protection of Rights) Bill, 2016

The Transgender Persons (Protection of Rights) Bill, 2016 has been listed for passage during the
ongoing Winter Session of Parliament.  This Bill was introduced in the Monsoon Session last year
and referred to the Standing Committee on Social Justice and Empowerment, which tabled its
report earlier this year.  The Bill seeks to recognise transgender persons, and confer anti-
discriminatory rights and entitlements related to education, employment, health, and welfare
measures.  This post explains key provisions of the Bill and certain issues for consideration.

Self-identification and obtaining a Certificate of Identity

The Bill provides for ‘self-perceived gender identity’ i.e. persons can determine their gender on
their own.  This is in line with a Supreme Court judgement (2014) which held that the self
determination of one’s gender is part of the fundamental right to dignity, freedom and personal
autonomy guaranteed under the Constitution.[1]

Along with the provision on ‘self-perceived gender identity’, the Bill also provides for a screening
process to obtain a Certificate of Identity.  This Certificate will certify the person as ‘transgender’.
 An application for obtaining such a Certificate will be referred to a District Screening Committee
which will comprise five members including a medical officer, psychologist or psychiatrist, and a
representative of the transgender community.

The Bill therefore allows individuals to self-identify their gender, but at the same time they must
also undergo the screening process to get certified, and as a result be identified as a
‘transgender’.  In this context, it is unclear how these two provisions of self-perceived gender
identity and an external screening process will reconcile with each other.  The Standing
Committee has also upheld both these processes of self-identification and the external screening
process to get certified.  In addition, the Committee recommended that the Bill should provide for a
mechanism for appeal against the decisions of the District Screening Committee.

Since, the Bill provides certain entitlements to transgender persons for their inclusion and
participation in society, it can be argued that there must be an objective criteria to verify the
eligibility of these applicants for them to receive benefits targeted for transgender persons.

Status of transgender persons under existing laws

Currently, several criminal and civil laws recognise two categories of gender i.e. man and woman. 
These include laws such as Indian Penal Code (IPC), 1860, National Rural Employment
Guarantee Act, 2005 (NREGA) and Hindu Succession Act, 1956.  Now, the Bill seeks to recognise
a third gender i.e. ‘transgender’.  However, the Bill does not clarify how transgender persons will
be treated under certain existing laws.

For example, under NREGA, priority is given to women workers (at least one-third of the
beneficiaries are to be women) if they have registered and requested for work under the Act.
Similarly, under the Hindu Adoptions and Maintenance Act, 1956, there are different eligibility
criteria for males and females to adopt a girl child.  In this context, the applicability of such laws to
a ‘transgender’ person is not stated in the Bill.  The Standing Committee has recommended
recognising transgender persons’ right to marriage, partnership, divorce and adoption, as
governed by their personal laws or other relevant legislation.

In addition, the penalties for similar offences may also vary because of the application of different
laws based on gender identity.  For example, under the IPC, sexual offences related to women
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attract a maximum penalty of life imprisonment, which is higher than that specified for sexual
abuse against a transgender person under the Bill (up to two years).[2]

Who is a transgender person?

As per international standards, ‘transgender’ is an umbrella term that includes persons whose
sense of gender does not match with the gender assigned to them at birth.[3], [4]   For example, a
person born as a man may identify with the opposite gender, i.e., as a woman.[5]  In addition to
this sense of mismatch, the definition provided under the Bill also lists further criteria to be defined
as a transgender person.  These additional criteria include being (i) ‘neither wholly male nor
female’, or (ii) ‘a combination of male or female’, or (iii) ‘neither male nor female’.

The Supreme Court, the Expert Committee of the Ministry of Social Justice and Welfare, and the
recent Standing Committee report all define ‘transgender persons’ based on the mismatch
only.1,[5],[6]  Therefore, the definition provided under the Bill does not clarify if simply proving a
mismatch is enough (as is the norm internationally) or whether the additional listed criteria ought to
be fulfilled as well.

Offences and penalties

The Bill specifies certain offences which include: (i) compelling transgender persons to beg or do
forced or bonded labour, and (ii) physical, sexual, verbal, emotional or economic abuse.  These
offences will attract imprisonment between six months and two years, in addition to a fine.

The Standing Committee recommended graded punishment for different offences, and suggested
that those involving physical and sexual assault should attract higher punishment.   It further
stated that the Bill must also specifically recognise and provide appropriate penalties for violence
faced by transgender persons from officials in educational institutions, healthcare institutions,
police stations, etc.

————————————————————–

[1]. National Legal Services Authority vs. Union of India [(2014) 5 SCC 438]; Article 21,
Constitution of India.

[2].  Sections 354, 354A, 354B, 375, Indian Penal Code, 1860.

[3].  Guidelines related to Transgender persons, American Psychological Association,
https://www.apa.org/practice/guidelines/transgender.pdf.

[4].  Standards of Care, 7th Version, The World Professional Association for Transgender Health,
https://s3.amazonaws.com/amo_hub_content/Association140/files/Standards%20of%20Care%20
V7%20-%202011%20WPATH%20(2)(1).pdf.

[5].  Report of the Expert Committee on the Issues relating to Transgender Persons, Ministry of
Social Justice and Empowerment, January 27, 2014,
http://socialjustice.nic.in/writereaddata/UploadFile/Binder2.pdf.

[6]. Report no.43, The Transgender Persons (Protection of Rights) Bill, 2016, Standing Committee
on Social Justice and Empowerment, July 21, 2017,
http://164.100.47.193/lsscommittee/Social%20Justice%20&%20Empowerment/16_Social_Justice
_And_Empowerment_43.pdf.
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Income share of top 1% surged: report

Income inequality in India rose rapidly since the 1980s to a situation where the top 10% of the
earners accounted for 56% of the income earned in 2014, according to a new report by
economists, including Thomas Piketty and Lucas Chancel.

The report, titled ‘World Inequality Report,’ said inequality rose substantially since the 1980s
following the implementation of the deregulation reforms by the government. “In 2014, the share of
national income captured by India’s top 1% of earners was 22%, while the share of the top 10% of
earners was around 56%,” the report said. “The top 0.1% of earners has continued to capture
more growth than all those in the bottom 50% combined.”

“Indian inequality was driven by the rise in very top incomes,” the report added. “The income share
of India’s top 1% rose from approximately 6% in 1982-1983 to above 10% a decade after, then to
15% by 2000, and further still to around 23% by 2014. The latest data thus shows that during the
first decade after the millennium, the share of national income attributable to the top 1% grew to
be larger than that pertaining to the bottom 50%. By 2014, the national income share of the bottom
50% — approximately 390 million adults — was just two-thirds of the share of the top 1%,
consisting of just 7.8 million people.”

‘Rising inequality’

“An even stronger increase in the share of national income was experienced by the top 0.1% and
top 0.01%, whose shares grew fivefold and tenfold, respectively, from 2% and 0.5% to almost 10%
and 5%, between 1983 and 2014,” it said.

According to the authors, this rising inequality is in sharp contrast to the trends seen in the 30
years following Independence, when income inequality was widely reduced and the incomes of the
bottom 50% grew at a faster rate than the national average.

“After independence, [the then Prime Minister] Jawaharlal Nehru implemented a set of socialist
policies, with strict government control over the economy, with an explicit goal to limit the power of
the elite,” the report said. “The policies implemented by himself and his followers, including his
daughter Indira Gandhi, up to the late 1970s, included nationalisations, strong market regulation
and high tax progressivity.”

These measure, and others, the report said, had a significant impact on reducing income
inequality.
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A job crisis, in figures

Jobs are an integral part of India’s political narrative today. This is unsurprising because the NDA
came to power on the promise of creating a large number of jobs for India’s rapidly rising work
force. However, much of the debate on employment performance over the last few years has been
mired in ambiguity due to the absence of high-frequency employment statistics. The government
has put in place a taskforce to revamp India’s employment data architecture, but new employment
numbers are unlikely to come out anytime soon. Understanding employment trends in the interim
period is, however, imperative. In a recent study, ‘Waiting for Jobs’, we attempt to do so by
undertaking a detailed analysis of multiple data sources and surveys. Our study confirms the
languid pace of job creation in India over the last few years. Here, I highlight a few statistics which
underscore the severity of India’s job crisis.

First, data from the Labour Bureau’s Annual Household Employment survey (not to be confused
with the Bureau’s quarterly employment surveys which are based only on enterprises employing
10 or more workers in select sectors) shows a decline in total employment from 480.4 million
(2013-14) to 467.6 million (2015-16). The only sector to have witnessed a significant increase in
employment was wholesale and retail trade where employment increased from 43.7 million to 48.1
million. In the manufacturing sector ( both organised and unorganised) employment declined from
51.4 million to 48.1 million over the same time period.

Second, we examine data from the Annual Survey of Industries (ASI), an enterprise survey which
covers only the organised manufacturing sector. Here, we find employment to have increased
from 12.94 million to 13.25 million between 2013-14 and 2014-15.What is particularly noteworthy
here is that of the paltry 3.15 lakh jobs created over this period, 85.02 per cent were contractual
jobs. Given that there is no ASI data beyond 2014-15, we attempt to generate an alternate
employment series for this sector using data from the National Accounts Statistics (NAS).
Although the NAS does not report employment data, we use the reported Gross Value Added
(GVA) data to generate employment estimates. We construct estimates of the employment
elasticity of GVA for each of the industry groups reported in the NAS. These elasticity estimates
capture the responsiveness of employment to changes in GVA. Using the changes in GVA
reported in the NAS and our elasticity estimates, we compute changes in employment. It is
important to clarify here that due to the revision in India’s NAS, the manufacturing sector, earlier
divided into the organised and unorganised sectors is now divided into the private corporate
manufacturing sector (PCMS) and the household sector. While there are methodological
differences, the two new groups loosely replace the earlier classification. The employment series
we create in our study corresponds to the PCMS and serves as a proxy for employment in the
organised manufacturing sector. Our calculations suggest that between 2014-15 and 2015-16,
employment in the PCMS increased by approximately four lakh. In the following time period (2015-
16 to 2016-17), a little over three lakh jobs were created in this sector. Given that this is the
organised sector where the “good productive” jobs lie, the pace of job creation is far from
adequate. It is important to note that while the methodology used in our study gives us an estimate
of employment, it tells us nothing about the quality of jobs created. However, given the rapid rise in
the share of contract workers in the organised manufacturing sector over the last two decades, it
would not be unreasonable to assume that a large number of these jobs were in fact contractual
jobs.

Third, we examine the NSSO’s recently-released report, “Unincorporated Non-Agricultural
Enterprises” (73rd round), which provides data on unregistered/unorganised firms in the non-
agricultural sector (excluding construction) for the year 2015-16. The previous such survey was
conducted in 2010-11. Comparing data from these two rounds, we find that the total number of
workers engaged in unorganised manufacturing enterprises increased from 34.88 million to 36.04
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million between 2010-11 and 2015-16. Importantly, it was household enterprise (which operate
without any hired worker) that accounted for much of this increase (1.82 million). On the other
hand, the total number of workers engaged in non-household establishments (which employ at
least one hired labourer) declined by 0.67 million. Household enterprises pay lower wages and
have lower productivity as compared to non-household establishments. Thus, there are significant
welfare gains to be made from transitioning from household to non-household enterprises
establishments. The increasing employment in household enterprises is thus a disturbing
phenomenon. It seems to be a consequence of the lack of alternative decent employment
opportunities.

Fourth, we examine statistics from various administrative data sets. A noteworthy source in this
context is the government’s recently launched National Career Services (NCS), which attempts to
provide a nation-wide online platform for jobseekers and employers. As of March 2016, 36.25
million job seekers were registered on the NCS portal. By October 2017, this had increased to
39.92 million against a mere 7.73 lakh vacancies posted on the exchange. An analysis of the NCS
data is fraught with several challenges such as limited coverage and the fact that job seekers
registered on the exchange are often already employed in low paying establishments and are in
search of better paying jobs in the organised sectors of the economy. Despite the caveats, these
numbers reinforce the enormous gap between the pace of job creation and demand for productive
jobs.

An examination of multiple datasets reaffirm the acuteness of India’s jobs crisis. It is time we stop
citing the lack of reliable and timely data as an excuse for having a meaningful debate on job
creation.
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India needs its women in the workplace

While the successful hosting of the Global Entrepreneurship Summit 2017 in Hyderabad, its first
outing in South Asia, was a significant achievement for India, the theme of “Women First,
Prosperity for All” also perhaps brought into focus a great anomaly in the Indian workforce—the
under-representation of women.

US President Donald Trump’s senior adviser, Ivanka Trump, highlighted in her keynote address
that increasing the participation of women in the labour force would significantly boost the Indian
economy. “Just consider, if India closes the labour force gender gap by half, your economy could
grow by over $150 billion in the next three years,” she said.

She was talking about a problem India may be quite familiar with but is finding hard to tackle. In
the “Global Gender Gap Report” (2017) released recently by the World Economic Forum (WEF),
India has been ranked a low 108 out of 144 countries on the gender equality scale, slipping from
87 last year.

Earlier this year, a World Bank report had said that India has among the lowest female labour
force participation rates (LFPRs) in the world. In particular, low female LFPR is a drag on gross
domestic product (GDP) growth and an obstacle towards reaching a higher growth path.

China has 64% of its women working, one of the highest rates in the world. In the US, it is over
56%. In the subcontinent, Nepal and Bangladesh do much better than India; only Pakistan has a
lower rate.

It is not for lack of intent. There is evidence that a vast number of educated women do want to get
back to their careers but are held back by impediments, such as societal norms and structural
problems in labour markers and employment policies.

Personal experiences recounted by many women suggest that employers are sometimes not
ready, or not prepared, to take back women who have been on a career break and jobs often do
not lend themselves to the elusive work-life balance. So they end up taking prolonged breaks.

However, such career breaks also put the brakes on the national economy. The lives and fortune
of women affect everyone.

Policy or intent

The issue is not just about equality and opportunity any more. Many young women are highly
educated and their qualifications are on par with those of their male counterparts. They then also
work hard to build a career but as family life and home responsibilities take precedence, they end
up dropping out of the workforce.Those who do decide to get back to work are often harrowed with
questions about how, if at all, they would be able to manage home and work. Some of the
assumptions about “returning women” are not just discriminatory but also disheartening.

Corporate India is struggling to maintain gender diversity in companies. It perhaps needs a
stronger will and determined policy changes to bring women back to work. While it may be crucial
for a working woman to take a break for some reason, be it family or children, she needs support
and policy changes to enable her to come back to full-time or part-time work.

Many companies now have a diversity and inclusion (D&I) mandate which makes them look to hire
more women. Few women actually get hired on a salary and position commensurate with their
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education and experience, notwithstanding whether they took a break or not.

While this issue is close to the heart of many corporate leaders, and there is a determined effort to
address the problem, it remains a struggle. “Newly available data reveals the scale of India’s
gender gap in women’s share among legislators, senior officials and managers, as well as
professional and technical workers for the first time in recent years, highlighting that continued
efforts will be needed to achieve parity in Economic Opportunity and Participation,” the WEF report
has highlighted.

Missing societal support

Women do have the dual responsibility of home and work. With no strict guidelines about daycare
centres, and often bearing the responsibility of ailing and aged parents, women make the difficult
choice of staying home and not going back to work. There is the other issue of security and,
sometimes, the societal stigma about working late hours and travelling. Office work conditions are
geared for a male workforce and are often not conducive to female employees.

And in the absence of quality control in crèches or reliable childcare options, many women seek
employment opportunities with flexible hours or part-time work. Taking a break from a career
cannot be held against a competent and talented woman aiming to get back to work but,
unfortunately, it seems to be a roadblock which only a few are able to surmount.

The Global Entrepreneurship Summit saw many women leaders from around the world discussing
and sharing ideas. This, surely, is a step in the right direction to motivate and empower women
and bring them into the labour force. With two-thirds of the female population not working, India is
missing out on a vast pool of resources, which is affecting its growth prospects. To take the Indian
economy to a higher growth rate in the long run, we need to bring the women back.

Vineeta Dwivedi is an assistant professor and associate head of the management programme for
returning women at the S P Jain Institute of Management and Research.

Comments are welcome at views@livemint.com
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Smart solutions for cities like surveillance systems lead to greatly reduced crime & improved
safety particularly women
Smart solutions for cities like surveillance systems lead to greatly reduced crime &
improved safety particularly women

Technology to play a major role in improving ease of living: Hardeep S Puri

“The ease of living has a strong focus on technology but it is not exclusively centered on

it. Technology will enhance citizen participation, improve provision of basic services and

infrastructure and make areas more livable” stated Shri Hardeep Puri, the Minister of

state (I/C) for Housing and Urban Affairs at the Smart Building award function here last

evening. Another role of technology is to enable Indians to leapfrog the conventional

development pathway. Moreover, technology has a sustainable face too—permitting us

to do more with less thereby reducing the resource consumption, he further added.

Stressing on the aspects relating to ease of living particularly for the poor, women, elderly

and differently abled people, Shri Puri said that all Indians should be able to enjoy a clean

and sustainable environment. As an established Information Technology superpower,

India must leverage cutting edge digital technology to power its infrastructure, offices and

homes.

Focusing on the ultimate aim for improving the ease of living, and consequently the

quality of life for each and every city-dweller of India, the Minister stated that all our

initiatives, missions, and programmes ultimately are aimed in that direction. “Smart

solutions for cities, such as surveillance systems lead to greatly reduced crime and

improved safety of residents particularly women. City wide Wi-Fi networks improve

communication among citizens as well that with various service providers. E-governance

and citizen feedback management lead to improved social cohesion by increase in

opportunities for citizen engagement, reduction in social inequities, and reduction in

response time for services for business. Integrated traffic management will increase the

traffic speeds and reduce traffic congestions and hence cleaner air for people to breathe.

Sensor-based technologies that are used for leak detection, automated water supply and

quality monitoring will directly impact universal accessibility to quality water, reduction in

operating and maintenance costs and reduction of water borne diseases. Technology has

given us tremendous power and opportunities to touch people's lives, and make a real

difference in the way they live”.
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Caste in stone

The Centre’s decision on the eve of Babasaheb Ambedkar Mahaparinirvan Divas to lift the income
ceiling on its scheme that provides Rs 2.5 lakh to every inter-caste couple — in which the bride or
bridegroom is a Dalit — is a welcome gesture. The intent of the Dr Ambedkar Scheme For Social
Integration Through Inter-caste Marriage, introduced in 2013, is clear: People who marry outside
their caste often face social ostracisation and in such instances, financial help from the state can
help the couple to rebuild their lives independent of traditional social institutions. While such
schemes — state governments have similar initiatives — serve a purpose in financially supporting
inter-caste couples, they seem to have had only limited success in encouraging inter-caste
alliances: As per the National Family Health Survey (NFHS-III) (2005-6), inter-caste marriages
constitute only about 11 per cent of the whole.

The preference of a majority of people to marry within their own caste is a disturbing sign of
continuing social orthodoxy. It also points to a failure of politics. The institution of marriage is
crucial to the preservation and perpetuation of caste. Hence, Babasaheb Ambedkar wrote that “the
real remedy for breaking caste is inter-marriage”. “Nothing else,” he said, “will serve as the solvent
of caste.” Mahatma Gandhi, who started as a supporter of the varna system, would in his later
years allow only inter-caste marriages to be conducted at his ashram. The founding fathers of the
republic were clear that caste must go. But how was this to be achieved? Anti-caste philosophers
from Sree Narayana Guru to Ambedkar, Periyar E.V. Ramasamy and Rammanohar Lohia felt the
political empowerment of the oppressed communities was a necessary first step towards the
destruction of caste.

Anti-caste political movements emphasised the necessity of lower-caste assertions and projected
them as progressive anti-caste political mobilisations. In this fight against the caste system, inter-
caste marriage was seen as an important instrument. However, somewhere down the line, the
assertion and empowerment of the oppressed castes lost its higher sense of purpose. With
electoral politics increasingly becoming a marketplace of competing identities, the followers of
Ambedkar and Lohia now invoke caste mainly in numerical terms, as a bargaining chip.

The expansive imagination that distinguished lower-caste assertions of an earlier period has now
ossified into mere caste pride. It has reaffirmed caste as a closed system fearful of any
transgression. This is why the promotion of inter-caste marriages is not on any mainstream party’s
political agenda. Worse, politicians increasingly prefer to stand with the conservative view on the
matter, which is the protection and preservation of caste identity through marriage within the caste.
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Why a social wealth fund is a good idea

Matt Bruenig of the People’s Policy Project recently wrote an article in The New York Times
suggesting a policy idea that seems extremely promising and woefully overlooked. That idea is
what Bruenig calls a social wealth fund—a government-owned portfolio of stocks, bonds and real
estate whose dividends would be paid out directly to the citizenry.

This is similar to what economist Miles Kimball and others have been calling a sovereign wealth
fund, which is the typical name for funds that some natural-resource exporters use to invest the
proceeds from their state-owned oil and gas companies. But Bruenig’s name is better. The state-
operated funds of countries such as Saudi Arabia are used in a discretionary manner, which often
means their benefits end up flowing to the country’s richest. A social wealth fund, while having the
same acronym, would guarantee that the income from capital assets gets distributed
widely—perhaps as a universal basic income. A US social wealth fund would rely on tax revenue
to purchase assets, rather than natural resource revenue, but the principle is the same.

Bruenig undersells his own idea. He frames a social wealth fund as a way to combat inequality
and provide macroeconomic stability—and it certainly would do both of those things. But it’s also a
way to insure the American middle and working class against technological change.

As technologies such as machine learning become more advanced, there’s a real possibility that
automation could start making human labour superfluous on a large scale. So far, nothing like that
appears to be happening; as machines improve, humans keep finding new valuable things to do.
But there’s no guarantee that it won’t happen in the future. So it’s important to have some way to
protect a broad swathe of the populace against this scenario.

A social wealth fund provides just such a way. If automation replaces human labour, it means the
labour share of income will continue to fall.

That would mean the share of income going to capital owners—corporate profit, land rent and
interest income—would go up. A social wealth fund would automatically redirect that increased
capital income back to the same people whose labour income fell, cancelling out much or all the
harmful impact. In other words, a social wealth fund is a way to redistribute benefits of the robots.

The beauty of this policy is that it doesn’t require the government to take a stand on whether
automation will hurt workers. If automation proves to be a boon for workers instead of a threat, as
in the past, then wages will stay high and the social wealth fund’s payouts will be more modest.
Either way, workers and the middle class are protected against change that’s almost impossible to
predict.

Actually, a social wealth fund would protect against other big economic changes. Labour’s share
of income is already going down—probably due to globalization, industrial concentration, falling
worker bargaining power, land price appreciation and other forces. Every one of those trends
sends more money into the hands of shareholders, landlords and bond-holders. So a social wealth
fund would provide insurance against the future intensification of any or all of these developments.

So the social wealth fund seems like a great idea. But there are also difficulties and dangers
involving its implementation. The main challenge is the issue of corporate control.

As the government owns a bigger and bigger slice of corporate America, there’s the danger that
companies will stop competing with each other. Some economists think this has already been
happening, as large diversified institutional investors take over the stock market. If a giant investor
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such as a mutual fund owns multiple companies in an industry, it has very little incentive to push
those companies to compete with each other. The result is de facto collusion without official
monopoly.

A social wealth fund could have the same effect, only more so. If less competition meant more
money flowing into government coffers, the people controlling the fund would have a strong
incentive to reduce competition. The result would be higher prices and worse service for
consumers.

One partial way around this is to have the social wealth fund not cast any shareholder votes—to
limit its role to that of a silent partner, exercising ownership but no control. But the presence of a
large non-voting block of shareholders might still reduce the pressure on companies to compete
with each other.

Another solution would be to have not one social wealth fund, but many. Each fund would pay its
proceeds to all or most US citizens. But each would be independently managed, and its managers
paid on their performance. So unless the funds all copied each other, there would still be a bunch
of independent shareholders pushing companies to improve productivity. The social wealth funds
could even be given incentives to act as patient, long-term capital, combating the problem of
corporate short-termism.

So while the implementation needs to be nailed down, a social wealth fund—or an army of social
wealth funds—is still a fundamentally good and under-appreciated idea. It could be just what the
country needs to reverse the negative trends that have afflicted the middle and working classes
during the past several decades. Bloomberg View

Noah Smith is a Bloomberg View columnist. Comments are welcome at theirview@livemint.com
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Distributive justice and welfare economics

A fundamental concern of welfare economics, as of other evaluative ethical theories, resides in the
assessment of the goodness of a given state of affairs. In the context of economic investigation, it
is convenient to describe a state of affairs very simply in terms of a given feasible allocation of
goods among the individuals constituting the economy under review. In assessing the allocation of
goods which comes to pass, some criterion of evaluation must obviously come into play. A
criterion that welfare economics has been much concerned with is that of Pareto
efficiency—named after the Italian sociologist Vilfredo Pareto.

Before defining Pareto efficiency, it is useful to state what has come to be known as the Pareto
principle. The Pareto principle requires that given any two social states (or allocations, in the
present context) a and b, if a is Pareto superior to b in the sense that everybody is better off in a
than in b, then a is a better state than b. 

Any social state a will be said to be Pareto efficient, if there is no other feasible state b which is
Pareto superior to a. We still need to specify what we mean by the term better off, a matter that is
aided by the notion of a utility function. 

Each person is assumed to derive some utility from the commodity-bundle assigned to her by
each feasible allocation, defined as a collection of commodity-bundles, one bundle for each
person in the economy. If the utility she derives from her commodity-bundle under some allocation
a is greater than the utility she derives from her commodity-bundle under some other allocation b,
then she will be said to be better off with allocation a than with allocation b. And if everybody is
better off, in this sense, under allocation a than under allocation b, then a is Pareto-superior to b. 

Welfare economics is also much concerned with the notion of a social welfare function (SWF).
Given any feasible allocation a, a SWF associates a number W with a, which is supposed to
reflect the aggregate welfare produced by the allocation a. Typically, W would depend on the utility
which each person derives from the commodity-bundle assigned to her in the allocation in
question. This utility is assumed to be ordinal, that is, imbued only with the property of ranking.
Further, individual utilities are assumed to be not interpersonally comparable. Finally, the SWF W
is assumed to be Pareto-inclusive, which simply means that other things equal, if any one person’s
utility increases, aggregate welfare will also be assumed to increase. In choosing between
alternative feasible allocations, welfare economics espouses the cause of that allocation which
maximizes a social welfare function of the type just described. It can be easily verified that any
allocation which maximizes such a welfare function is also Pareto-efficient. 

Are there any institutional arrangements we know of that are compatible with the emergence of
Pareto efficient outcomes? Scholars who have some familiarity with Adam Smith’s “Invisible Hand”
account of a market will immediately see a connection between the allocation ordained by a
competitive market and Pareto efficiency. Much of welfare economics has been concerned with
this connection. 

Indeed, the content of the so-called first theorem of welfare economics is precisely that under
certain well-defined conditions, a competitive equilibrium is Pareto efficient. (Lay interpretations of
the theorem have led to lazy and inaccurate idealizations of the market as an institution.) But the
First Theorem, as Amartya Sen has pointed out, is entirely devoid of the sort of ethical significance
one would look for if one had some egalitarian concern for the allocation thrown up by a
competitive equilibrium. It is Pareto efficient, but could well be profoundly inegalitarian.

To see this, consider a two-person society in which person 1’s share of the social dividend from an
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efficient allocation is some fraction x, and person 2’s share is (1-x). If we increase x, then person 1
will be better off, but person 2 will be worse off. If we reduce x, person 2 will be better off, and
person 1 worse off. That is, there is no change in x, which can make both persons better off. 

Equivalently, the outcome (x, 1-x) is Pareto-efficient. But this must hold for any and all fractions x.
There can thus be an infinite number of Pareto-efficient outcomes (since there are an infinite
number of fractions x), and welfare economics offers little normative guidance in choosing
between them. We shall investigate this issue in a little greater detail in a subsequent piece, with
specific reference to the work of Amartya Sen in this regard. One of Sen’s most distinctive
contributions to normative economics has been his critique of the theoretical foundations of
welfare economics, a critique which exposes the inability of welfare economics to deal
meaningfully with distributional concerns. This, as we shall see later, has much to do with the
impoverished and purely utility-based information on the foundations of which welfare economics
is erected.

Let me conclude with a reading tip for anyone interested in a deeper exploration of the issues
flagged above. A wonderfully lucid treatment of the subject under discussion is available in an
essay written, in 1975, by Professor Hal Varian of the University of California at Berkeley, and
titled “Distributive Justice, Welfare Economics, And The Theory Of Fairness”, which was published
in the journal Philosophy And Public Affairs. I have drawn considerably on Varian in writing this
account, but there is no substitute for the original, which I strongly commend to the interested
reader.

S. Subramanian is an economist.Comments are welcome at theirview@livemint.com
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Against gender rights

The transgender community and its allies have erupted in anger over the decision of the Ministry
of Social Justice and Empowerment to re-introduce the original Transgender Persons (Protection
of Rights) Bill, 2016 in the winter session of Parliament. Union Social Justice Minister
Thaawarchand Gehlot felt the original version to be “good”, which is the only publicly available
‘justification’ to back its re-introduction. So why the anger and the mobilisation to stop the Bill in its
current form? Despite resistance to the 2016 Bill followed by a year-long process to redraft it to
reflect the demands of the community, the Ministry has taken the decision, and without a single
change.

The transgender community saw the Supreme Court’s landmark decision in NALSA v. Union of
India as a victory, as it recognised that transgender persons have fundamental rights. The
judgment was followed by a private member’s Bill, the Rights of Transgender Persons Bill, 2014,
which was unanimously passed in the Rajya Sabha. Instead of introducing it in the Lok Sabha, the
Ministry uploaded its own Bill, the Rights of Transgender Persons Bill, 2015, on its website in
December for public comments. The 2015 Bill, which was largely based on the 2014 Bill, did away
with the national and State commissions for transgender persons and transgender rights courts.
The Bill was fairly progressive since it granted a transgender person the right to be identified as a
‘man’, ’woman’ or ‘transgender’. However, the 2016 Bill, that was finally introduced in the Lok
Sabha, came as a shock. A highly diluted version, it also pathologised transgender persons by
defining them as “partly female or male; or a combination of female and male; or neither female
nor male”. Met with backlash, the Ministry set up an expert standing committee on social justice
and empowerment to examine the Bill.

The standing committee invited public comments and thereafter held multiple rounds of
consultations. Its report, released on July 22, 2017, criticised the 2016 Bill for its stark deficiencies
and recommended re-drafting the definition of a ‘transgender person’ to make it inclusive and
accurate; providing for the definition of discrimination and setting up a grievance redress
mechanism to address cases of discrimination; and granting reservations to transgender persons.
However, its substance lay in its insistence that the law must grant equal civil rights to transgender
persons (marriage, divorce and adoption), thus opening the door for the legal system to take steps
to undo its oppressive heteronormative (the presumption that heterosexuality is the norm) and
cisgendered (the presumption that people’s gender identity is aligned with their anatomical sex)
foundation.

The Ministry’s decision to re-introduce the 2016 Bill goes to show that the promise of democracy is
often an empty lie. Earlier too, in 2015, the Ministry invited comments on the 2015 Bill for 15 days
and then introduced the 2016 Bill without disclosing the comments received. This disregarded the
pre-legislative consultative policy which requires Ministries to grant a minimum of 30 days for
public comments and to place a summary of feedback/comments received from the public/other
stakeholders on their website.

It is time to begin the process of resistance all over again.

Namrata Mukherjee is a research fellow at the Vidhi Centre for Legal Policy, New Delhi

This article has be re-edited for clarity.
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International Labour Organisation’s omissions

A few weeks ago, the International Labour Organisation (ILO) and the Walk Free Foundation
published a report, in collaboration with International Organisation for Migration. The report is
titled, “Global Estimates of Modern Slavery, Forced Labour and Forced Marriage”. If ILO lends its
name to a report, it ought to be taken seriously. Ending modern slavery, forced labour and forced
marriage are laudable objectives. The report says globally, 40 million suffer from “modern slavery”.
Of them, 25 million suffer “forced labour” and 15 million “forced marriage”.

There is a riddle for small children — what is full of holes, but can hold water? As everyone knows,
the answer is a sponge. A reading list of critiques of the methodology used in this report is as long
as an arm. The report is full of holes. Does it still hold water? Since people have generally
criticised the part devoted to forced labour, let me focus on forced marriage. Sure, there is a 1962
UN Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages,
emphasising consent, minimum age and registration (India is not a signatory). As concepts,
minimum age and child marriage are readily understood.

But this report clarifies forced marriage is not the same as child marriage. “An estimated 37 per
cent of victims living in forced marriage were children at the time the marriage took place…That is,
forced marriage in these estimates includes all marriages of both adults and children that were
reported by the survey respondent to have been forced and without consent, regardless of the age
of the respondent. Accordingly, the estimates do not include every instance of child marriage, as
child marriage is not currently measured adequately at the scale or specificity required for a global
estimate.” Note more than 60 per cent of the forced marriage victims were not children. Note also,
the authors believe child marriage, a concept clearly understood, is inadequately measured and is
incapable of yielding global estimates. However, evidently, forced marriage can yield satisfactory
global estimates, despite it being much more subjective and culture specific. What is consensual,
and what is not, is often difficult to determine. Therefore, take a look at the Tahirih Justice Centre’s
work in the US. Most of it is on child marriages. There is a compendium on state laws against
forced marriage, with the caveat, “To the Tahirih Justice Center’s knowledge, no forced marriage
prosecutions have ever been brought under these laws (against a parent or anyone else).”
Countries (like the UK) have legislation against forced marriages, but whether a marriage has
been forced or not is decided by courts after weighing evidence.

The figure of 15 million sounds large, but it is an estimate. You take the absolute number of
respondents who reported forced marriage, divide it by the sample size to obtain a rate and apply
it to the population to obtain an estimate like 15 million. That’s how all estimates work, nothing
wrong with that. But respondents were asked about forced marriage of self, as well as of
immediate family members, and the methodology section of the report tells us family member
responses are not as reliable as those of self. The absolute number of respondents who reported
forced marriage was 1,415 (using which rates are worked out), of which, 271 were for self and 69
were for spouse/partner. In other words, the relatively unreliably segment is the bulk. It gets even
better (or worse) than that. Read this more than once to realise what’s going on. “Refusal on any
of the key questions on forced marriage, for example, the question on ‘forced to marry’ or the
question on ‘did you consent to the marriage’ and the refusal to identify family members after
having responded positively to at least one of the key questions. These were considered to be
indicative of recent experience, or knowledge, of forced marriage that the respondent did not want
to reveal and discuss during the interview. These refusals were recoded as forced marriage within
the last five years in the data processing of the national surveys.” This is best described as an
illustration of how responses should not be elicited.

“It is important to note that the measurement of forced marriage is at an early stage and both the
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scope and the methodologies are likely to be further refined. Accordingly, the current estimates
should be considered to be conservative.” One can’t disagree, though I am inclined to think these
estimates are confused and fuddled, rather than conservative.

It is better to stick to the child marriage issue. For India, based on the 2011 Census, there is a
rather good report brought out by National Commission for Protection of Child Rights (NCPCR). It
is an issue not only for girls, but also for boys. As everyone knows, there are variations between
states. As everyone may not know, there are variations within states too and the NCPCR report
identifies 70 districts where incidence of child marriage is high. These are spread across undivided
Andhra, Arunachal, Assam, Bihar, Gujarat, Haryana, Jharkhand, Karnataka, MP, Maharashtra,
Rajasthan, UP and West Bengal. There is a further filtering, based on increase/decrease between
2001 and 2011 censuses. This throws up a few surprises. Districts in Rajasthan feature in the high
incidence basket (not a surprise). But except for Banswara, all register a decline between the two
censuses. Unexpectedly, some districts in Maharashtra and Gujarat register an increase, such as
for boys under-21 in urban Maharashtra. It is such reports one should read, not the one brought
out by the ILO.
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The question of intraparty democracy

Prime Minister Narendra Modi has repeatedly targeted the Congress over charges of dynastic
politics and the lack of internal democracy in the party. The elevation of Rahul Gandhi as
Congress president has been used by the Bharatiya Janata Party (BJP) to portray the Congress
as an organisation that adheres to the principle of dynastic succession in contrast to the rise of its
party workers to top echelons to project itself as a party with a difference. The domination of the
Nehru-Gandhi family over the Congress is unmistakable — Mr. Gandhi is the sixth member from
the family to occupy the top post in the party. The facts and implications of Mr. Gandhi’s election
as party chief are clear, but what about the BJP? Does it have contested elections? Is there
intraparty democracy in the BJP and in other political parties?

Although election of the party president cannot be the sole criteria for judging intraparty
democracy, the BJP views the matter solely through the lens of how parties elect chiefs. The facts
are clear in the case of the BJP too: there has been no contest for the president’s post in the BJP
since it was founded in 1980. All presidents have come through the selection or nomination route.
Elections have taken place at the State level, but this practice too has been jettisoned in recent
years in favour of election by consensus.

The selection of the party president in the BJP is not guided by dynastic succession; it is generally
guided by the Rashtriya Swayamsevak Sangh (RSS) which plays the most important role in
picking the party president. Legitimate questions arise about the influence of the RSS on the BJP,
which invariably get brushed aside by drawing attention to the lack of internal democracy in the
Congress. Also, there is an assumption that the BJP as a non-dynastic party would have better
intraparty democracy. But there is no major difference between the two parties in their internal
democratic structures. The vanishing of democracy in the Congress as a result of the centralising
impulses of Indira Gandhi has been the subject of unrelenting criticism, but nearly all parties are
centralised in their decision-making and have been run from the top down in terms of distribution
of party tickets, selection of Chief Ministers and State party leaders, and party finance.

‘Dynastic politics’ a problem in India, says Rahul Gandhi

The Congress led the way, but most other parties have been quick to follow the model. In the
Congress, the selection of the Chief Minister is not left to the legislature party in the State
assembly. This is a far cry from the situation before the 1969 split in the party when
recommendations of State units for candidates for parliamentary or Assembly seats or Chief
Minister were almost always accepted by the central leadership. Likewise in the BJP, on issues
that are of crucial importance, the top echelons appear to play a decisive role.

Furthermore, family rule has been a striking feature of the Congress but it is only fair to note that
this is not a monopoly of the Congress. Quite a few political families have sprung up in the recent
past, and more are mushrooming. In other words, what began in the Congress now extends to the
bulk of party politics. Of the BJP’s elected MPs, 14.49 % in 2004, 19.13% in 2009 and 14.89% in
2014 were dynastic. The BJP had given party tickets to a swing of dynasts in the U.P. Assembly
elections.

Evidence from other democracies, however, shows a trend towards greater intraparty democracy,
decentralisation and transparency within parties. In Germany, for example, parties are required to
meet certain conditions in nominating their candidates to party posts. They have to be chosen by a
direct secret vote at both constituency and federal levels. In the U.S., laws were enacted that
required the use of secret ballots in intraparty elections. The British Labour Party, the Spanish
Socialist Workers’ Party, the Democratic Party in the U.S. and the Progressive Conservative Party
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of Canada have all seen movements by party activists and by the rank and file to reduce the
power of entrenched party elites.

In India, on the other hand, there is no real movement towards democratisation of parties; the
selection of candidates, Chief Ministers and office-bearers of party units is usually left to the
discretion of a handful of leaders who take decisions behind closed doors. India’s success in
consolidating a democratic system of government has paradoxically forestalled pressure for party
reform. Taken as a whole, the electoral process is more representative but political parties look a
lot like oligarchies. Most parties are subservient to one supreme leader who can impose his/her
offspring on the party, and even electoral defeat does not loosen their control or hold over the
party. Political parties — with the exception of the Left parties — still refuse to lay down settled
and predictable procedures for almost everything they do, from the selection of candidates to the
framing of a manifesto.

The question of party reform is a pressing one in India. While many argue that intraparty
democracy is essential to sustain broader political democracy, this is not a panacea for the
numerous problems facing parties. The more significant issue is the lack of institutionalisation and,
partly as a consequence, democratisation. The biggest weakness of parties is that they are leader-
centric and most leaders are unwilling to institutionalise procedures for the selection of candidates
and increase the participation of members in party functioning to prevent elite capture from getting
entrenched. As a rule, strong leaders rarely support institutionalisation because it constrains their
discretion and personal power. This has proved detrimental to the political system as it impedes
the growth of broad-based non-sectarian parties which can effectively articulate and aggregate a
variety of interests. This is a major challenge facing the party system because party activity driven
by partisan mobilisation lies at the root of much of the schism and disruption of Indian politics
today.

Another aspect is the reduction of party organisations into election-winning machines, which
depend for their success on the charisma of the leader and their capacity to win elections. Winning
elections has become the only role a party envisages for itself. The privileging of elections at the
expense of other aspects of the democratic process implies that parties are inattentive to the need
for constant organisational change and renewal. Leaders are valued for their capacity to attract
crowds and raise funds as elections become more and more expensive.

The opacity of political financing, necessitates ‘unhindered top-down control’ and ‘absolute loyalty
down the line’, argues political scientist, E. Sridharan. If party funds are raised and controlled
centrally, this weakens the State units and rank and file vis-à-vis the central leadership on a range
of issues including leadership selection and nominations for elections. It also discourages
democratisation as this would limit their power to accumulate wealth or amass a fortune or
promote personal power at the expense of public interest.

Zoya Hasan is Professor Emerita, Centre for Political Studies, Jawaharlal Nehru University, New
Delhi
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Focus on income mobility

The World Inequality Report 2018 released by the World Inequality Lab last week says that
income inequality in India has increased since economic liberalisation. This, it notes, is in contrast
to the earlier decades when inequality dropped under socialist policies. As expected, the finding
has been used by many to argue that the rich should be taxed more to help the poor. The logic is
that the rich get richer at the expense of the poor, so taxes that redistribute wealth are only a
rational response to inequality.

Income inequality in India at its highest level since 1922, says Lucas Chancel

It is true that the rich and the middle class control a major share of the world’s resources, which
consequently is not available to the poor. They enjoy higher incomes from better jobs and
investments, which allows them to outbid the poor to purchase various goods. What is not true,
however, is that the poor will get to enjoy many luxuries if only the rich were taxed more and the
money was used to write welfare cheques to the poor, thus boosting their purchasing power.
Instead, when taxes are high, people who help produce the goods that the rich and the middle
class enjoy today will have less of an incentive to do their jobs as before. Workers, for instance,
may no longer be attracted towards high-skill jobs when their income from such jobs is taxed at
high rates. Investors too will have lesser reason to put in their money in crucial projects when their
profits are taxed at high rates. In fact, India before economic liberalisation faced this problem when
it tried to tax its way to prosperity.

Income inequality will always exist in a market economy where people are allowed to engage in
free exchange and earn incomes according to their personal capabilities. Doctors, for instance,
earn many more times than plumbers and carpenters because they offer rare services. At the
same time, however, the higher incomes of the rich and the middle class do not last forever in a
marketplace that is free of legal entry barriers. More people will be attracted towards professions
and businesses that offer higher returns, which in turn will drive up the incomes of the new
entrants while driving down the returns of incumbents. This is why we must look at income
mobility, which reflects the number of people moving up and down the economic ladder, and ways
to foster it rather than inequality. In fact, income inequality might even widen during times when
there is a lot of economic mobility. To enable mobility, however, the government needs to look
beyond taxes and handouts, and ensure social goods — education and healthcare — for all in
order to level the playing field.
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India’s jobless growth is a myth

We see two major concerns on employment generation in India. The first relates to regular
availability of information on employment generation and the second, to its quality, particularly its
ability to capture fully the data on employment generation from the new initiatives taken by the
government.

In India, the overall employment situation is assessed on the basis of periodic comprehensive
surveys undertaken by the National Sample Survey Office (NSSO), usually after every five years.
The NSSO surveys reveal that overall employment growth from 1993-94 to 2011-12 (the latest
year for which the data is available) averaged 1.1% per annum, perceived to be lower than the
growth in the number of people who might have been entering the labour force and what one
would expect from accelerating output growth. The employment elasticity during this period was
only 0.18. A secular decline in the labour force participation rate (LFPR), which reflects willingness
to work, from 430 per 1,000 people in 2004-05 to 395 per 1,000 in 2011-12, kept the
unemployment rate at low levels.

Since NSSO surveys have been infrequent, the director general of the Labour Bureau has started
providing more frequent information on labour markets since 2009-10. It has released five survey
reports during this period, the latest being for 2015-16. The methodology is almost similar, but
results are based on large surveys. These could be considered a reasonable proxy for assessing
the labour market situation, more so in the intervening periods between the publication of NSSO
surveys.

We look at the information from these two surveys—NSSO and Labour Bureau—to seek answers
to these three questions:

First, whether this period was one of jobless growth? Second, assuming that each state followed a
different development strategy, how different was their relative record in providing employment to
job seekers? Third, what is the status when it comes to providing regular, productive and well-paid
jobs?

Labour Bureau data indicates that between 2009-10 and 2015-16, incremental jobs created
exceeded the number of people who entered the labour force by a wide margin. At an aggregate
level, 75 million jobs were created, against 61 million who were added to the list of job seekers.
During this period, the overall percentage of people in the age group of 15 and above who were
willing to work, both male and female, increased marginally. With employment opportunities
outnumbering job seekers by 23%, the rate of unemployment also declined. Contrary to general
perception, the period 2009-10 to 2015-16 does not seem to be a period of jobless growth.

Notwithstanding interstate differences, the average annual rate of growth of job creation at the all-
India level, at 3.2% in 2009-2016, exceeded the rate of growth of job seekers, which averaged
2.4% (Table 1). Six states—Assam, Himachal Pradesh, Jammu and Kashmir, Kerala, Sikkim and
Uttarakhand—had lower job creation growth relative to the growth of job seekers. A significantly
high growth of incremental job creation in Bihar, Jharkhand and Uttar Pradesh needs to be further
analysed to ascertain the contributing factors.

A state-wide analysis suggests that in Gujarat, Maharashtra, Madhya Pradesh and Rajasthan,
there was a sharp decline in female job seekers—and this might have helped match job
opportunities to job seekers. On the other hand, in Sikkim, there were fewer job opportunities for
both males and females. Despite adequate availability of job opportunities at the all-India level,
state-wide differences remained significant, and, in some cases, surplus jobs arose only because
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of a decline in the labour and workforce participation rate for females.

The third question relates to how well paid these jobs were. The Labour Bureau survey (2015-16)
has categorized workers according to their monthly income levels. Most of the workers, 84% of all,
whether self-employed, regular wage earners, contract workers or casual workers, were getting an
income of less than Rs10,000 per month (Figure 1). Regular wage earners or salaried-class
workers were better off, with 57% having a monthly income of Rs10,000 or less. Finally, 96.3% of
casual workers, including those who were employed for public works, and 85% of self-employed
persons had a monthly income of Rs10,000 or less. Enough work was also not available for nearly
40% of the workers; they were being employed for only a part of the year. In terms of decent,
productive and well-paid jobs, considerable gaps continued to persist.

It is necessary, then, to evolve strategies to create supplementary opportunities for the self-
employed, improve the female labour force participation rate, increase the ratio of female to male
job seekers, and reduce interstate differences.

R. Gopalan and M.C. Singhi are, respectively, former secretary and senior adviser, department of
economic affairs.

Comments are welcome at theirview@livemint.com

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



crackIAS.com
cr

ac
kIA

S.co
m

www.thehindu.com 2017-12-20

Ensure access for disabled in higher education: SC

Supreme Court directed the UGC to constitute a panel to come up with guidelines.  

Higher educational institutions, both government ones and those which take government aid,
should ensure a level-playing field for disabled persons or face action for discrimination, the
Supreme Court warned.

Reminding the government that the Rights of Persons with Disabilities Act provides for not less
than 5% reservation in seats during admissions and this law has not so far been complied with, a
Bench of Justices A.K. Sikri and Ashok Bhushan cautioned that appropriate legal action would be
initiated against defaulting educational institutions.

It was delivering a judgment on an 11-year-old PIL plea filed by the Disabled Rights Group.

The apex court, in a 26-page judgment, directed the University Grants Commission to constitute a
committee to come up with possible guidelines for facilitating access for students with disabilities
in universities and colleges.

It also wanted the panel to consider an in-house body in each educational institution for taking
care of the day-to-day needs of differently abled persons. The Bench said the exercise should be
completed by June 30 next year.
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Unsafe at home, and in the workplace

The nation has not forgotten the gruesome gang rape and murder of a young paramedic in a
moving bus in Delhi five years ago. The case is etched in the nation’s collective memory. Her
death was not in vain. No one, though, came to her aid as she lay by the road, bleeding profusely.
Delhi’s elite whizzed past her in fancy cars. However, the entire nation rose in unison to mourn her
death and to demand justice. And justice meant just one thing — the death penalty.

As the youth erupted into spontaneous protests across all major cities in India demanding death
penalty for the rapists, a rattled government set up a high-level committee under a retired Chief
Justice of India, Justice J.S. Verma, to suggest recommendations which would lay the foundations
of a new rape law and act as a deterrent against such incidents. The committee released its report
within the mandated brief span of one month after soliciting responses from concerned citizens
from several walks of life. The effort was not in vain: Within two months, the government enacted
the Criminal Law Amendment Act, 2013, which brought in significant changes in the then existing
rape laws. A broadened definition of rape and stringent punishment were the key features of the
new law. It did not recommend the death penalty but stipulated imprisonment for the remainder of
the convict’s life. In cases of repeat offenders, the law stipulated the death penalty.

Within a few months, the judiciary got an opportunity to test the scope of this new provision in a
case popularly referred to as the Shakti Mills rape case. Three young men who had raped two
young girls in two separate incidents, about a month apart from each other, were awarded the
death penalty after the Maharashtra government invoked the “repeat offender”provision.

A law that will work well and prove to be a deterrent — this was the hope and prayer on every
woman’s lips. Five years have lapsed since then and it has become almost ritualistic to ponder
over the fact whether today women in Delhi feel safer than they did five years ago. Will strangers
jump in to rescue women when they are assaulted on the streets of Delhi?

Interviews with young women published to mark the fifth anniversary belie this hope. We have no
evidence that concrete changes in the attitudes of men on the street are taking place either in
Delhi or elsewhere. One swallow does not a summer make. One death penalty awarded in a high-
profile rape case is not an indication that today, the entire population of women feels safe on the
streets. Worse, they do not feel safe in their homes and in their workplaces.

The crime statistics recently released by the National Crime Records Bureau (NCRB) stare us in
the face. If they are anything to go by, stringent rape laws have not proved to be a deterrent nor
have they created a safe space for women. There was an increase of 12.4 per cent in the reported
cases of rape from 34,651 cases in 2015 to 38,947 in 2016. The capital city continued to have a
major share of reported cases of rape — 13,803, followed by 5,128 cases reported from Mumbai.
Delhi has not been able to shed its image as the rape capital of India.

We need to move beyond the theory of stringent punishment as a deterrent. The nation’s
collective protest in one isolated case is not going to bring in necessary changes. We need to
address the issue at the mundane level to counter the culture of violence against women in
society.

What is disturbing is that our discussion on the issue of rape remains bounded by the old
framework: Keeping the December 16 incident as the context, it is argued that strangers rape
women on lonely and deserted streets during the night hours. Lower class boys raping middle-
class women is our most frequently used trope. Hence, we are comfortable while demanding the
death penalty for rapists. We demand better street lighting in the hope that it will bring down the
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incidents of rape in cities and smaller towns. We promote mobile apps and pepper sprays and
encourage young girls to learn martial arts to fight the rapists.

We conveniently overlook the fact that rape happens in broad daylight and that the home is the
most frequently used location.

The police tell us that around 95 per cent of rapes are by known persons — family members,
neighbours, lovers, people in authority. A study by the NGO, Majlis, which provides socio-legal
support to the survivors of rape, has brought out the disturbing fact that incidents of rape by
fathers and stepfathers outnumber incidents of rape by strangers. Yet, we do not have
mechanisms, either preventive or curative, to cope with this reality. In such cases, convictions are
extremely rare and there is a great pressure on the survivor to retract. Most cases of this type are
swept under the carpet. It is only a rare case that is brought to light and that is only the tip of the
iceberg.

The December 16 incident brings to mind that rapes by strangers take place across the class
divide — middle-class girls are raped by lower-class men/boys. But the reverse hardly captures
our imagination. We do not like to talk about the violation of Dalit girls by upper-caste men. We
also do not talk about the violence inflicted upon Dalit boys when they date upper-class girls.

Recently, we were hit by yet another reality. The #MeToo campaign was a harsh reality check,
about the type of violations that take place in our educational institutions, at workplaces, by people
in authority, by respected elders. We see such incidents all around and yet, remain mute
spectators. And we continue to presume that the death penalty will solve all our problems and end
the culture of violence against women.
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The gaps in the Mental Healthcare Act

The need for legislation which secures the rights of people with mental illness is a necessity for a
nation like India. Instances such as the 2001 Erwadi mental home fire, in which chained patients
were charred to death, are a reminder of our apathy towards the mentally disabled. The neglect of
mental health is evident from a World Health Organization report which estimated that 50 million
Indians suffered from depression.

The enactment of the Mental Healthcare Act, 2017 by the current government is an attempt to
protect the rights of the mentally ill and enable citizens to decide on the method of treatment in
case of mental illness, lest they are mistreated or neglected.

India ratified the UN Convention on Rights of Persons with Disabilities in October 2007. The
United Progressive Alliance government (UPA-II) initially introduced the Mental Health Care Bill in
August 2013 to replace the Mental Health Act, 1987 to bring the law in consonance with the
obligations of the UN convention. The Bill lapsed due to the dissolution of the Lok Sabha.

The 16th Lok Sabha led by the National Democratic Alliance (NDA) reintroduced the Bill in August
2016 with 134 amendments. The modifications led to a complete overhaul of the intent, structure
and provisions of the original Bill, and the spirit of the UN convention was missing. The overhaul of
UPA-II’s Bill creates serious doubts about whether the objectives would be met.

During the discussion on the reintroduced Bill in March 2017 in the Lok Sabha, I proposed four
crucial amendments relating to changes in definitions, and to ensure clarity and strengthen the
provisions of the Bill. The reintroduced Bill was passed by both Houses; it has received
Presidential assent and is in force as the Mental Healthcare Act, 2017.

The draft rules and regulations to be framed under the Mental Healthcare Act were prepared and
put out for public scrutiny. The requirement of garnering comments from stakeholders and experts
on the proposed rules is mandated by law but it is not binding upon the ministry to adopt and
implement them.

Various mental health experts and non-governmental organizations initiated public debates and
raised the lacunae in the draft rules and regulations with the ministry of health and family welfare. I
will discuss some key issues that should be considered by the ministry in order to ensure that such
legislation creates an ecosystem for proper treatment of the mentally disabled.

First, the Act recognizes mental illness as a clinical issue which can only be treated by medicines
and clinical procedures.

The important issue of prevention and promotion of mental well-being has been neglected.
Research shows that in cases of mental illness, medical interventions occur at an advanced stage.
Illness is also a result of one’s social setting and preliminary treatment can be provided by
qualified psychotherapists, counsellors and psychoanalysts.

This concern was flagged in the Lok Sabha and the House urged the minister to expand the
definition of a ‘mental health professional’ to include psychotherapists, counsellors and
psychoanalysts.

The current definition of ‘mental health professional’ is restricted to clinical psychiatrists and
professionals holding a postgraduate degree in Ayurveda, homoeopathy, Siddha and Unani—all
on the clinical side. Although including specialists from non-allopathic fields of medicine is
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laudable, it is unclear why psychotherapists and psychoanalysts were excluded.

The minister in charge said on the floor of the House that the expansion of the definition would be
taken up, but the draft rules and regulations failed to address this.

Second, the Act proposes an ‘advance medical directive’ through which individuals can dictate
how they “wish to be” and “wish not to be treated” and can nominate a member who can make
decisions on their behalf should they lose their mental capacity. But it is unable to provide a clear
procedure for preparing it.

The original Bill of 2013 outlined how and when a person could create an advance directive,
including ascertaining mental insolvency through a standardized process before the application of
the directive, and subject to approval by a competent authority. These clauses have been deleted
from the Act and do not find mention in the rules. The Act fails to provide for the full list of
treatment options available, so that a decision can be taken by the individual without information
asymmetry.

Third, the Act provides for the constitution of an expert committee for periodic review and effective
implementation of the Act. Neither the Act nor the rules define the constitution, procedure and
terms of reference of the committee. Such an important body should be more transparent and
subject to public scrutiny.

The Mental Healthcare Act, 2017 is an important legislation that is indicative of a progressive
nation. The ministry must listen to stakeholders who have submitted responses on the draft rules
and regulations before finalization.

The legislation will be effective only if the gaps pointed out by the stakeholders are discussed and
solved. Tardy implementation will cause more harm than good.

Rajeev Satav is the member of Parliament from Hingoli in Maharashtra, and a secretary of the All
India Congress Committee.

With assistance from Sivas Subramaniyan S.K., legislative assistant in Rajeev Satav’s office.
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The Right of Children to Free and Compulsory Education (Second Amendment) Bill, 2017
HRD / Labour / Health

The Right of Children to Free
and Compulsory Education
(Second Amendment) Bill, 2017
Highlights of the Bill

The Right to Education Act, 2009 prohibits detention of children
till they complete elementary education i.e., class 8.  The Bill
amends this provision to state that a regular examination will be
held in class 5 and class 8 at the end of every academic year.  If
a child fails the exam, he will be given additional instruction, and
take a re-examination.

●

If he fails in the re-examination, the relevant central or state
government may decide to allow schools to detain the child. 

●

Key Issues and Analysis

There are differing views on whether children should be detained
for failing examinations in elementary school.  Some argue that
automatic promotion reduces incentive for children to learn and
for teachers to teach.  Others argue that detaining a child leads
to drop outs and does not focus on the systemic factors that
affect learning such as quality of teachers, schools, and
assessment. 

●

Provisions of the Bill regarding assessment and detention are at
variance with what most states have demanded.  In this context,
the question is whether these decisions should be taken by
Parliament or left to state legislatures.

●

It is unclear as to who will conduct the examination (which may
lead to detention): centre, state, or the school. 

●

 

Current Status: Pending
Ministry: Human Resource
Development

Stage Date
Introduction Aug 11,

2017
Com. Ref. Aug 22,

2017
Com. Rep. Extension

upto Feb 21,
2018

Lok Sabha Introduced
Rajya Sabha

Relevant Links

  PRS Legislative
Brief  (610 KB)

  PRS Bill Summary  (556
KB)

      (766 KB)

  Bill Text  (21 KB)

     (127 KB)
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Perilous road to a sovereign state

Ever since two ethnic groups in two different parts of the world held controversial independence
referendums this year, only to invite severe retribution from their central governments, even the
most prudent political pundits have struggled to pass judgment without betraying either double
standard or moral confusion. Notwithstanding the panoply of arguments both for and against
secessionism provoked by the two disputed votes, an issue that cuts to the heart of the matter
remains unresolved: Given what is going on in Iraqi Kurdistan and Spain’s Catalan region, is the
putative gain in the form of national sovereignty really worth the pain?

The answer to that question, to quote Bob Dylan’s lyrics from another tumultuous time, is blowin’
in the wind. The clues are not hard to find: one need only look at the aftermath of both the ill-fated
referendums. The Kurds have already paid what they regard as an unconscionably high price for
the mere act of staging an independence referendum. In a punitive move, Iraqi federal government
forces, acting in lockstep with Iran-backed Shia paramilitaries, retook by force most of the areas
that had fallen under the control of the Peshmerga when the Kurdish force defeated Islamic State
in 2015. In mostly one-sided skirmishes, Iraqi soldiers and their Shia allies reportedly killed up to
75 Peshmerga soldiers, using weapons and equipment given to them by the US-led coalition
meant for use against Islamic State fighters.

As the French public intellectual Bernard Henri-Levy has written, since 2014 after the Iraqi army
took flight in the face of a “tsunami of the Islamic State”, the Iraqi Kurds “held off the barbarians
and thus saved Kurdistan, Iraq, and our shared civilization”. Yet, the referendum backlash has
compelled Masoud Barzani, the long-serving leader of the Kurdish Democratic Party, to fall on his
sword. The loss of substantial oil-rich territory, revenue and border control by Iraq’s Kurds
following the September 5 vote is merely the latest in a seemingly endless string of misfortunes
that have befallen the Middle East’s 30 million Kurds

The Catalan historical narrative is, of course, very different from the Kurdish saga of suffering,
betrayal and heroism. But as with the Kurds of Iraq, there is no denying the deep-seated desire
among a sizeable segment of the Catalan population, who have their own language, culture and
history, to break free from Spain. Although it has 16 per cent of the Spanish population, Catalonia
generates more than 19 per cent of Spain’s GDP and 25 per cent of its exports, according to
http://www.theconversation.com of the University of London. If it could retain access to both
Spanish and European Union markets, an independent Catalonia could be as viable a country as
any other EU member state. Additionally, in Barcelona the Catalan region has a world-class city
that is also a major tourist attraction. Despite these advantages, the separatist Catalan political
parties failed to convince the rest of Spain as well as Europe of their case for independence on the
basis of an underwhelming referendum turnout – 42 percent, compared with the Kurds’ 72
percent.

Up until October 1, Catalans in Spain enjoyed a high degree of political autonomy with their own
parliament. Today, the separatist parties are in disarray, their leaders either in jail or on the run,
and preparations are under way for a fresh regional election on December 21. In hindsight, both
the Kurdish and Catalan independence referendums look like ideas that could have done with
more planning for worst-case scenarios and less depending on the world’s moral conscience.

By the same token, then, should separatist and national self-determination movements from
Western Sahara in Africa to Mindanao in the Philippines be seen as lost causes, not worth
sacrificing more blood and treasure for?

If recent history from even before the Kurdish and Catalan independence referendums has one
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clear message for cheerleaders of nationalism in the 21st century, it is this: Beware – the road to
sovereign statehood may be paved with good intentions, but so is the proverbial road to hell.

Take East Timor, which became the world’s youngest nation on May 20, 2002, to the immense
relief of an international community that was powerless to stop Indonesia from invading the former
Portuguese colony in 1975 and launching an occupation that caused the deaths of more than
200,000 people. Fifteen years have elapsed since a long and traumatic struggle culminated in
independence, but tensions attributable to income inequality and high unemployment continue to
periodically boil over in the Democratic Republic of Timor-Leste.

Government figures show 41.8 per cent of the population was living below the poverty line of
$1.52 per day in 2014. Oil revenue makes up 90 per cent of Timor-Leste’s budget and roughly 80
percent of its national income is derived from oil. In the absence of new sources of income and
political will to abandon unsustainable spending patterns, the country could be bankrupt by 2027,
according to research from a Dili-based think tank, La’o Hamutuk. The prospect of turning into a
“failed state” stares Timor-Leste in the face, placing the Southeast Asian country somewhere
between Kosovo and South Sudan in the world’s ranking of fragile states.

Talking about South Sudan, which broke away from Sudan in 2011 as the outcome of an
agreement that ended Africa’s longest-running civil war, the world’s youngest country has steadily
become synonymous with poor leadership, ethnic cleansing, sexual violence and economic
collapse. The ethnic groups that were supposed to share political power in an independent South
Sudan have continued to perpetrate unspeakable atrocities on their people. Between 2013 and
2015, a civil war displaced 2.2 million people, killed tens of thousands of South Sudanese and
devastated the economy. South Sudan, which has sub-Saharan Africa’s third-largest hydrocarbon
reserves, was supposed to become a prosperous country following secession.

Instead, crude output has dropped to half in recent years over security concerns and internal strife,
with fighting disrupting production in the country’s northern oilfields. To sum it all up, six million
people – that is, half of South Sudan’s population – are currently in desperate need of
humanitarian assistance, and more than 1.2 million are at risk of famine, according to the UN.

None of this is to say that people around the world should accept injustice, discrimination,
inequality, ethnic cleansing or state violence as destiny and keep their aspirations for
independence accordingly in check. Rather they should prevail upon their leaders to understand
that in an age of raw power politics, what really counts is neither the lofty rhetoric of political
slogans nor the moral rights of oppressed peoples but the immediate interests of sovereign states
and major powers.

As such, the importance of taking the most pragmatic approach, no matter how circuitous, leading
to an amicable separation is paramount because, to quote the New York Times commentator Bret
Stephens, “Nations pay a price for the foolhardiness of their leaders, as the Kurds recently found
out.”

Iraq’s Kurds and Spain’s Catalans have learnt their lesson the hard way. Whether their experience
will dissuade other disaffected communities and stateless peoples from pushing for independence
at all costs is the big question.
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Should adultery be a crime?

 

Critics of Section 497 are those who define morality according to their whims and fancies

Sudhir Mishra

Indian criminal law explicitly criminalises acts that deceive a person. However, it is surprising that
the criminalisation of an act that breaches the sanctity of a pure social institution such as marriage,
by way of deceit and lies, is facing challenges in the past few decades.

The constitutionality of Section 497 of the Indian Penal Code (IPC) was previously challenged
before the Supreme Court in Yusuf Abdul Aziz v. The State of Bombay (1954). A constitutional
bench held then that Section 497 did not violate the right to equality as enshrined in Articles 14
and 15 of the Constitution. Sex is a sound classification and although there can be no
discrimination on such account, the Constitution itself provides for special provisions with regard to
women and children. Thus, Articles 14 and Article 15 read together validate Section 497 of the
IPC.

Criminal law everywhere in the world serves as a guardian of the moral principles of society,
protecting a society’s historical roots while leading it towards a progressive social order. If we start
subjecting laws to our personal rationale, it would lead to chaos, as a counter-narrative would
always exist.

Critics of Section 497 allege that the law is sexist in nature, for it only criminalises the conduct of
the man while excusing the woman. They say that in making the husband the only person who can
prosecute for adultery, the law is founded upon the idea that the status of the wife in a marriage is
akin to that of the property of the husband.

However, the legislative intent behind the enactment of Section 497 is quite different from what is
perceived by these critics. In 1847, the Law Commission of India was given the responsibility of
drafting a new penal code. The Commission rendered liable only the male offender, keeping in
mind “the condition of the women in this country” and the law’s duty to protect it.

While critics of Section 497 argue that the adultery law tries to dictate and intervene in the lives of
two consenting adults, they forget how adultery wrecks the life of another. Generally, the people
who advocate the decriminalisation of adultery are those who define morality according to their
whims and fancies.

The intention behind criminalising adultery in the present day is to deter the adulterer from
committing such a crime again. One may argue that the law has failed to prevent the act of
adultery. Such failure cannot be attributed to the law itself but to its enforcement. If such reasoning
is to be taken into account, it would apply similarly to laws against rape, murder, trafficking, etc.,
but we do not talk about decriminalising them, do we? If we were to bring down a single brick, the
whole house would collapse.

A welfare-oriented and inclusive country like India, while demanding that a marriage be registered
in order to acknowledge and protect the rights of the parties involved, cannot do away with a crime
which undermines the same legally recognised institution. Even if the Supreme Court were to
decriminalise adultery, it would still remain intact in various personal laws, eventually leading to
harrowing inconsistencies.



cr
ac

kIA
S.co

m
crackIAS.com

There is no denying that there exist ambiguities within Section 497 of the IPC. First, it only
regulates the seemingly sordid conduct of the man who commits such a crime, all the while
exonerating the voluntary conduct of the wife involved. Second, the benefit of such a law has not
been extended to the wife whose husband engages in such an offence with another woman.
However, such a plight can be resolved eventually by way of an amendment.

Sudhir Mishra is managing partner in Trust Legal, and advocate, Supreme Court of India

--

 

Section 497 will have to be struck down to uphold human life and dignity

Talish Ray

Even within the narrow confines of the heteronormative definition of marriage as recognised under
Indian law, the provisions of the IPC regarding adultery seem particularly medieval. The
Constitution guarantees the fundamental right to equality and that is inconsequential of gender. It
also gives right to life and liberty. Life means dignified existence. It has been widely interpreted.
From it flow many rights to secure the principle of human dignity.

The law on adultery, as it exists today, prima facie is violative of the fundamental right to equality.

Under Section 497, what stands out is that only a man can prosecute another man for adultery.
The power is vested in a husband to control the sexuality of his lawfully wedded wife. Monoandry,
therefore, seems the basic premise in the power equation of a marriage. The wife being the sole
and exclusive property of a man must be protected from any other man. Her sexuality must be
controlled by the husband in order to assert this sole and exclusive claim to her body. A woman
cannot bring this particular charge against a man as she is an object of possession in this entire
flawed discourse. She has no say not only over her own body but even the body of the man to
whom she is legally wedded. This itself is an archaic provision. It reinforces the submissiveness of
women within the marriage.

Even the apex court in its recent observation opined that this provision treats women as personal
property. It observed that the fulcrum of offence within the Section is destroyed if the husband
were to consent to the wife having a relationship with another man. If it is so obviously
discriminatory, why does it still exist in the statute book? The answer lies in the overarching
patriarchal structure of society and the state. That any woman may choose to have a sexual
relationship disregarding the institution of marriage does not lend itself well to patriarchy or our
laws. Patriarchy is about controlling the behaviour of women so that they do not demand equality,
and sexual equality is a particularly sensitive area. Marriage remains a strong bastion of
patriarchy. At its core, marriage builds a power hierarchy that is unequal for women. It isn’t
surprising that apologists often quote the argument of the sanctity of marriage to support the
criminalisation of adultery. The laws lend themselves well to bring about the submission of women,
with the patriarchal structures prevalent in marriage as an institution.

Technology has unleashed a freedom unknown to civilisation ever before. The same technology
has also enabled surveillance. The power in the hand of a disgruntled spouse exercised through
the might of state machinery is immense and so is its potential for abuse and misuse. How can a
society which calls itself civilised use its power and might to enforce a certain notion of puritanical
behaviour, which is antithetical to the notion of human rights and dignity?
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No marriage or alliance can take away one’s right over one’s own body. Therefore, while the law
on adultery as it is today in the IPC is discriminatory on the ground of sex, the very existence of
adultery in the criminal statute is violative of the fundamental right to life and to live with dignity.
These issues will therefore remain unaddressed even if the court reads down Section 497 and
gives women also the right to send their husbands to court. This Section will have to be struck
down to do justice to the very notion of human life and dignity.

Talish Ray is a partner at TRS Law Offices and project director of Girls Gotta Know India, a
website offering legal information

--

 

The premise that the woman is always the victim undermines the notion of women’s agency

Anand Grover

Section 497 provides that if a man (the offender) has sex with the wife of another man without his
consent, he is punishable with imprisonment of up to five years. The wife of the other man is not
punishable even as an abettor.

The plain reading of it makes it clear that the offence of adultery, as it exists in India today, is
premised on the personality of the wife being merged with that of her husband. She has no
independent existence in the eyes of law. She is supposed to be the innocent victim and therefore
not punishable. It has been justified on the basis of the integrity of marriage as an institution that
an adulterous man is supposed to have breached. Thus, it does not apply to an unmarried woman.
But it has not always been like that.

Adultery is of ancient vintage. It is found in the Code of Hammurabi, was embraced in the Seventh
Commandment, and used by Henry the VIII of England to get rid of his wife, Catherine Howard.
Pertinently, historically it had wider application, in that it applied to sex not only between a man
(married or unmarried) with a married woman but also between a married man and an unmarried
woman. The institution of marriage was considered sacrosanct and a breach actionable. It was
cause of annulment and divorce as also punishable with diverse sentences.

In the present form in India, adultery was considered to be appropriate in early independent India
by the Second Law Commission and upheld by the Supreme Court in Yusuf Abdul Aziz. The 42nd
Report of the Law Commission continued it, though there was a strong dissent by Anna Chandy,
who voted for its deletion on the ground that “it is the right time to consider the question whether
the offence of adultery as envisaged in Section 497 is in tune with present day notions of woman’s
status within marriage.” The Supreme Court again upheld the constitutional validity of the law in
Sowmithri Vishnu v. Union of India (1985), where it was held that even though the social scenario
may have changed, it is not for the court but for the legislature to decide the policy of law.

Though the Supreme Court has issued notices in the matter recently, it is anybody’s guess what
the Supreme Court will decide according to the present notions of a woman’s place in a marriage.
Much is dependent on the views of the Bench that hears the matter. Therefore, the legislative
route is an option. In any event, this antiquated law has to go completely, whether by a judicial
decision or by an amendment by the legislature.

First, the very premise is against women’s autonomy and dignity. Second, even if the argument is
that marriage as an institution must not be breached, it is not understandable why an unmarried
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woman having sex with a married man should not be culpable. Third, criminalisation as a rule
doesn’t work in practice in altering social behaviour.

That apart, the burden is too heavy in a criminal case for the prosecution to discharge. Also, the
criminal justice system in India does not encourage genuine prosecutions. It only targets the most
vulnerable — in this case, the woman who would be castigated even though she is not considered
to be criminal. The wrong should only be considered to be civil wrong and be the basis of divorce
only. It is surprising that the government, which is getting rid of antiquated laws, is not doing
anything about the offence of adultery. It is high time that this law is put in the dustbin of history
where it belongs.

Anand Grover is a senior advocate in the Supreme Court

The Gujarat result has held the mirror to both the BJP and the Congress and magnified their
weaknesses

END

Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



crackIAS.com
cr

ac
kIA

S.co
m

www.thehindu.com 2017-12-26

A glimmer of hope? - on transgender identity

Will the long years of waiting to recognise the identity of transgender persons finally end in this
winter session of Parliament with the passing of the Transgender Persons (Protection of
Rights) Bill 2016?

The community has laid stress on the point that for them, dignity, respect, and access to health
care are non-negotiable basic rights. Self-identification should be the sole criterion for gender
recognition legally without the need of any other psychological, medical, or “expert” intervention.
Self-declared identity should also form the basis for access to social security benefits and
entitlements. The community maintains that the basic principle of “nothing about us, without us”
must be applied for all trans and hijra rights, health and welfare activities.

The community has rejected the setting up of district screening committees to recognise
transgender persons as they say they are not objects or people with a contagious disease who
need to be medically screened. Their argument, and rightly so, is that a medical assessment
violates their right to self-identification and gender autonomy which are protected under the right to
life and personal liberty guaranteed by the Constitution. Many do not want to be labelled as
transgender or third gender but instead recognised legally by their self-identified gender of “male”
or “female”.

The Kochi Metro example

Will the Bill have provisions to protect them from discrimination? The experience so far has been
that many who struggle to access jobs are discriminated against, forcing them to drop out.

Rights & wrongs — on Transgender Persons Bill

For example, in May, when the Kochi Metro Rail Limited formally employed 23 transgender
persons, eight of them dropped out after being unable to find suitable accommodation based on
the monthly wages they drew (between 9,000 and 15,000). Many households were unwilling to let
out their houses to them. They faced other forms of discrimination too.

Therefore, an effective enforcement mechanism is vital for the adjudication of anti-discrimination
claims brought forward by transgender persons.

While in 2014, based on the Census, five million acknowledged their transgender status, activists
say their number could be much higher. Over 66% of them live in the rural areas. The Census
data also highlighted the low literacy level in the community, just 46% in comparison to the general
population’s 74%. In fact there should be reservation to facilitate their admission to schools and
appointment in public offices. In 2014, the Supreme Court in National Legal Services Authority v.
Union of India pointed out that reservation is one of the time-tested ways of enabling historically
disadvantaged populations to join the mainstream.

Stigma and discrimination

But accessing even the rights they already have is not easy. For example, even in an enlightened
city such as Mumbai, young transgender persons seeking admission to college approach the
transgender group leader, normally a person with clout, who then meets the college principal and,
in most cases, secures their admission. Thereafter, the transgender person has to be on “best
behaviour” and not stand out as that could compromise the admission.
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Hopefully the Bill will provide protection to transgender persons from violence and stigma which is
a major factor. Often they are denied passage in public spaces and harmed or injured.

The hijra community, especially those who are a part of the ‘guru-chela’ structure in Hijra gharanas
and practise the traditions of “mangti” and “badhai”, are often harassed, detained under begging
prohibition laws, and forced into begging homes.

In the case of transgender children, their families, unable to accept their status, subject them to
domestic violence, which often compels these children to leave home.

Though several transgender persons have made a mark in the beauty and fashion industry, joined
the police force, the academic world and even the Indian Navy, there is need for a comprehensive
survey on the socio-economic status of the community. Transgender welfare boards are needed in
different States. Transgender persons should take part in the national Census to generate
accurate data.

A grey area

Transgender identity is not yet recognised in criminal law, whether as the third gender or as a self-
identified male or female. There is also no clarity on the application of gender-specific laws to
transgender persons. Section 377 of the Indian Penal Code is applicable to transgender persons
(i.e., those who were male at birth). This amounts to double persecution.

Finally, the community wants mental health counselling support and free gender transition surgery
facilities in government hospitals. There are other issues that worry transgender persons such as
their right to property, adoption, marriage, pension, and care for the old and the disabled. Some of
these issues may be resolved when the Bill, taking note of their concerns, is passed. The Bill could
be the first big step towards equality and their recognition in the mainstream.

Usha Rai is a Delhi-based journalist
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The Gujarat result has held the mirror to both the BJP and the Congress and magnified their
weaknesses
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For kinder smart cities

Creating smart cities is a welcome move. Several projects that involve cross-sector collaborations
for effective management of urban services are on the anvil of policy-makers. A smart city plan
should provide for core infrastructure, which while ensuring a decent quality of life to its citizens,
also focuses on a creating a sustainable and inclusive environment. However, while current smart
city plans seem to focus on tangible outcomes that pertain to physical aspects of development,
they fall short of addressing the requirements of the country’s human capital, including the welfare
and well-being of all children. One such reality is the issue of migration from rural to urban centres.
Such migrations almost always include children, many of whom get displaced and end up in street
situations.

India is urbanising fast with over 7,000 cities and towns of different population and sizes. The
country’s cities and towns constitute 11 per cent of the world’s urban population. As per the UN’s
projections, India’s share in the world’s urban population will rise to 13 per cent by 2030. Making
smart cities inclusive is also consistent with Goal 11 of the Sustainable Development Goals
(SDGs).

More than 3.6 crore children (in the age group of 0 to 6 years) live in urban areas, of whom at least
81 lakh live in slums. According to Save the Children’s recent report, ‘Life on the Street’, there are
well over 20 lakh children on the streets of India. Various studies predict that 40 per cent of the
country’s population will be living in cities and towns by 2030. This, unfortunately, could increase
the number of street children manifold. Save the Children and The National Commission for
Protection of Child Rights recently developed a Standard Operating Procedure (SOP) for children
in street situations. The SOP has been endorsed by the Union Ministry of Women and Child
Development and needs to implemented on a pan-India basis.

According to the UN’s Smart City Framework, a “child-friendly city” should be a multi-dimensional
and comprehensive concept, where, children are active agents and their opinion influences the
decision-making process. Save The Children’s report, Forgotten Voices notes: “A child-friendly city
is one that has a system of local governance, and is committed to fulfilling children’s rights, which
include influencing decisions about the city, expressing their opinion, participating in social life,
receiving basic services, walking and playing safely, living in an unpolluted environment and being
an equal citizen.”

The focus needs to be on smaller towns and cities in India. This is important because 68 per cent
of India’s urban population does not live in metros but in towns that have a population of less than
100,000. Reaping of the demographic dividend will require focus on urban governance, health,
nutrition, water, sanitation and education.

The smart city concept in India is at a nascent stage. It could still include components that will
make it amenable to children’s needs. It could aim to ensure that children do not end up in street
situations. This would require comprehensive planning and partnership among various policy-
makers and stakeholders. Prime Minister Narendra Modi has, on several occasions, said that the
country’s young population is its biggest strength. But realising the full potential of this section will
require including children from the most vulnerable and marginalised classes in the nation-building
process.

Addressing the needs of 20 lakh children in street situations, as well as other children across all
smart cities, is not merely a question of their survival and dignity. It is also not merely a matter of
moral responsibility: It is vital for ensuring a peaceful, prosperous and just India.
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Mental Healthcare Act: A paradigm shift

The Mental Healthcare Act, 2017, which was passed by the Rajya Sabha in August 2016 and the
Lok Sabha in March 2017, is a landmark law for many reasons. For the first time in our country,
the Act creates a justiciable right to mental healthcare. This is fascinating because physical
healthcare is not yet a statutory right! The right to mental healthcare is the core of the Act and
represents the government’s attempt to address the neglect of this aspect of healthcare for
decades.

The law also requires the government to make provisions for persons with mental illness to live in
the community and not be segregated in large institutions. The government must now make
provisions for half-way homes, group homes and other such facilities for rehabilitating persons
with mental health problems.

The law takes a rights-based approach to all aspects of mental healthcare. There are times when
persons with mental illness are unable to express or communicate their preference for treatment to
their treating psychiatrists. Therefore, the new Act makes provision for writing an advance directive
which people can make when they are well. Through such advance directives, people can state
their preferences for treatment, including how they would like to be treated for mental illness, the
treatments they would not like to take, and finally, nominate a person who could take decisions on
their behalf in such situations. This kind of provision has been made for the first time in healthcare
legislation in India.

The Act provides persons with mental illness protection from cruel, inhuman and degrading
treatment, right to information about their illness and treatment, right to confidentiality of their
medical condition and right to access their medical records, to list just a few rights. The
government is explicitly made responsible for setting up programmes for the promotion of mental
health, prevention of mental illness and suicide prevention programmes. Given the huge shortage
of trained mental health professionals in the country, the Act requires the government to meet
internationally accepted norms for the number of mental health professionals within 10 years of
passing this law. It has also effectively decriminalized suicide attempts by ‘reading down’ the
power of section 309 of the Indian Penal Code.

This Act has been in the making for seven years, with extensive consultations with all
stakeholders. In November 2013, the all-party parliamentary standing committee on health and
family welfare approved the Bill introduced in the Rajya Sabha while proposing 23 amendments.
The United Progressive Alliance (UPA) government accepted these amendments (barring two);
they were introduced by the current government when the Bill was passed in the Rajya Sabha.

There are factual inaccuracies in member of Parliament Rajeev Satav’s article in Mint last week.
He says that the National Democratic Alliance (NDA) government introduced the Bill in the Rajya
Sabha with 134 amendments and “the modifications led to a complete overhaul of the intent,
structure and provisions of the original Bill, and the spirit of the UN convention was missing”. This
is simply not true. Apart from the 21 amendments arising out of the parliamentary standing
committee’s recommendations, the remaining 100-odd amendments are largely procedural
(change of words/terminology) which have no impact on the intent, content or provisions of the
Act.

He is also wrong when he says that the Bill lapsed due to the dissolution of the Lok Sabha. The
Bill was introduced in the Rajya Sabha in August 2013 and stayed alive until it was passed in
August 2016. It was only moved to the Lok Sabha in September 2016.
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Satav also says that the Act does not have procedures for making advance directives. However,
these have been included in the rules and regulations to the Act, as advised by the law ministry.
The draft regulations put out for public consultation by the government on 20 September 2017
outline a detailed procedure for writing an advance directive. A form template has also been
included in the draft regulations for this purpose. This is more user friendly than what was
originally provided in the Bill.

This law had cross-party support and both UPA-II and the current NDA government have helped it
along. This was also demonstrated during the Lok Sabha debate, when 29 members of Parliament
from different political parties spoke and supported it. It would be a shame if we now introduce
partisan party politics into the discourse.

Passing the Mental Healthcare Act, 2017, is the start of a long, arduous implementation process.
There are many examples of progressive policies and legislation in India which do not get
effectively implemented. We should ensure that this Act does not suffer the same fate. Once
again, we need cross-party support for effective implementation so that persons with mental
illness and their families benefit fully.

It is a pleasure to see parliamentarians like Satav take a keen interest in mental health. This
should be publicly applauded. Now, he and his colleagues from across the political spectrum—in
Parliament and in the states—as well as bureaucrats need to join hands with mental health
stakeholders in implementing this Act to make the law a lived reality for persons with mental illness
in India.

Soumitra Pathare is a consultant psychiatrist and director, Centre for Mental Health Law and
Policy, Indian Law Society, Pune. He was involved in drafting the Mental Healthcare Act, 2017, as
well as its rules.

Comments are welcome at theirview@livemint.com
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Criminal Abandonment

The All India Muslim Personal Law Board (AIMPLB), which strongly opposed the abolition of triple
talaq (talaq e biddat) in the Supreme Court earlier this year, recently passed a resolution to
oppose the tabling in Parliament of the Muslim Women (Protection of Rights on Marriage) Bill,
2017. The Bill seeks to reinforce the SC’s ruling which struck down triple talaq by a majority (3:2).
The minority judgment too condemned triple talaq but thought it best for Parliament to legislate on
the subject. The 2017 Bill makes triple talaq a penal offence punishable with a three-year term.
The Bill also affords victims of triple talaq subsistence allowance and protects their custody rights
over children.

The AIMPLB contends that the Bill is contrary to Shariah and an attempt by the government “to
snatch the right of divorce from men”. There are others who oppose the Bill, including women’s
groups who campaigned against triple talaq. They argue that a practice which concerns Muslim
marriage, treated in law as a civil contract, cannot be criminalised.

There is abundant precedent from the Muslim world, to show that illegal divorce can be
criminalised. In Pakistan and Bangladesh, with whom we share a common history, marriage and
divorce are governed by the Muslim Family Laws Ordinance, clause 7 of which reads: “(1) Any
man who wishes to divorce his wife shall, as soon as may be after the pronouncement of Talaq in
any form whatsoever, give the Chairman a notice in writing of his having done so, and shall supply
a copy thereof to the wife. (2) Whoever contravenes the provision of sub-section (1) shall be
punishable with simple imprisonment for a term which may extend to one year, or with fine which
may extend to five thousand rupees, or with both. [Bangladesh: 10,000 taka]”.

Not only is triple talaq invalid in these countries but a man who divorces his wife without notice to
the Arbitration Council is punishable with imprisonment. A man who resorts to triple talaq would be
liable to punishment. The contention that illegal divorce cannot be penalised or that it is contrary to
the Shariah appears to be without basis. Several other countries, including the vast majority of
Arab states, have outlawed triple talaq. In Egypt, for example, where triple talaq is impermissible,
a man who divorces his wife in violation of the prescribed procedure (which requires registration),
is punishable with imprisonment. In Tunisia, a man who marries another woman before an earlier
marriage has not been lawfully dissolved is liable to imprisonment.

The above are examples from either theocratic states or countries which have a large Muslim
population. The position in India, where there is no state religion, cannot be worse. There is also
little merit in the argument that triple talaq, being merely the violation of a civil contract, cannot be
penalised. Once triple talaq stands de-recognised, it falls entirely outside the realm of the civil
contract of marriage. Therefore, there is no legal bar on penalising it. As to the quantum of
punishment, whether it is proportionate to the offence and whether it can be compounded at the
instance of the wronged wife are matters that must be ironed out. It is also necessary to protect
the woman’s right to continue to reside in her matrimonial home, notwithstanding triple talaq.

While the Statement of Objects and Reasons that accompanies the Bill states that instances of
triple talaq continue after the SC’s ruling, the larger issue relates not to actual instances of triple
talaq but simply the man’s power to terminate the marriage at a whim that dangles like a sword
over a wife and keeps her under a perpetual, perhaps subconscious fear. It draws the lines for her
in the marriage and dictates her choices even outside of it. With the dread of triple talaq gone,
many more women might be confident enough to assert themselves, both in the marriage and in
the world outside. An empowered woman is enormously empowering for her children and that can
only help integration with the mainstream.
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Undoubtedly, a long-ensconced social structure will gradually alter, as will patriarchy have to be
dismantled, bit by bit. This is true of all communities, though, for Muslim women, it is particularly
overdue. The Bill is only one step forward. Women’s groups say they need a more comprehensive
reform of Muslim law impacting women. But that must wait till the SC hears the challenge on
polygamy, other forms of talaq and nikah halala still pending before it.
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Workforce integration of the disabled needed

This month marked the first anniversary of the passage of the Rights of Persons with Disabilities
Act, 2016. It is a landmark Act for many reasons. One of the most important aspects is that it
brings the private sector within its purview. This is a big leap forward from the Persons with
Disabilities Act, 1995, where the applicability of the law to the private sector was open to
subjective interpretation.

With this Act, no person can be discriminated against on the grounds of their disability. In addition,
there are a number of provisions that India Inc. is expected to comply with. These include: having
a stated equal opportunity policy, appointing a liaison officer, ensuring accessibility of the physical
and digital environment, etc. Interestingly, a denial of reasonable accommodation could count as
discrimination and could form a basis for a court complaint. New office premises, also understood
as public buildings as per the Act, may not get clearance due to non-compliance. This is indeed a
new paradigm for the disabled in the country.

Having said that, it isn’t that the private sector has been oblivious. Led by the information
technology, retail and hospitality industries, over the past decade or so, there has been
heightened awareness. Several companies have made significant strides in creating an inclusive
work environment. In fact, there are organizations that can boast of hundreds of employees with
disabilities. But that’s largely restricted to a few pockets of urban India; a lot more is needed for
integrating persons with disabilities in the mainstream workforce.

We’re at an inflection point—and there is a need to challenge some of our old assumptions when it
comes to inclusion. Firstly, we should stop demanding a business case for employing persons with
disability. This is already well established. Companies in India, especially in service industries like
IT, hospitality, retail, etc. have been hiring persons with disabilities for more than a decade. Early
adopters have experienced a direct positive impact on the business through matrices such as
better productivity, lower attrition, and higher workforce morale. Moreover, isn’t it simply the right
thing to do? Just as a person’s gender, ethnic background or religion doesn’t require a business
case, a person’s disability should also not warrant any justification.

Secondly, these early adopters should not be taken as proof of broad success of integration efforts
in India. Most private sector doors are still not open. Furthermore, disabled employees are now
starting to experience a glass ceiling with limited-to-non-existent growth opportunities. Job
enrichment and career progression are serious causes of concern. It’s not about promotions
alone. Are such employees being considered for client-facing roles or meatier responsibilities?
What’s the share of employees with disability at management levels? I am not suggesting a
compromise on merit—but why can’t there be focused career tracks and mentorship programmes
such as those for women employees? The need of the hour is for organizations and industries to
draw parallels with the journey of women’s inclusion, and create focus tracks to drive equity and
growth opportunities for employees with disabilities.

One also can’t overlook the future workplace scenario. Many of the early success stories in the IT
sector came about by placing employees with disabilities in roles that were predictable and
repeatable in nature. Such jobs will be the first victims of automation. Clearly, our talent supply
chain for persons with disability is not equipped to face the consequences. This should make all
stakeholders, including companies, the government, NGOs and employees with disabilities
reconsider existing skill programmes.

Thirdly, stop thinking disability inclusion is a human resources initiative. For many, disability
inclusion starts and ends with the recruitment of disabled people. There are two factors that
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differentiate and sustain an organization’s commitment to creating an inclusive work
environment—a commitment driven by the leadership and a shared vision across the organization.
It’s not acceptable, for instance, if a visually impaired recruit has to wait for weeks to get screen-
reading software because the IT and procurement teams don’t have it listed. Similarly, it’s not
inclusive if the organization has not planned to have sign-language interpreters for its annual
events despite boasting of a large number of hearing-impaired recruits.

And, far from being empathetic, when wheel-chair users are asked to refrain from participating in
emergency mock drills on the pretext of inconvenience, it is discriminatory. Let’s pause and
examine: Do we have a common understanding of disability in the organization? Are teams across
organizational functions in sync with a shared vision of enabling or empowering persons with
disability? Are the organization’s people, policies and processes in place for creating a barrier-free
and non-discriminating environment?

As conversations around the rights of persons with disabilities mature in corporate circles in the
wake of the disability Act, I hope it is not just compliance with the Act which drives efforts for
inclusion. It will probably be relatively easy to tick the boxes required by law without actually
achieving sufficient change. But, as a society, if we are truly serious about empowerment of a
group which has been marginalized for very long, then we should go beyond compliance.

Ankit Rajiv Jindal is a visually impaired marketing professional at a multinational IT services
organization. He is the co-founder of the social enterprise DEOC. He tweets at @ankitjindal85.
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The Muslim Women (Protection of Rights on Marriage) Bill, 2017
Security / Law / Strategic affairs

The Muslim Women (Protection
of Rights on Marriage) Bill, 2017

The Muslim Women (Protection of Rights on Marriage) Bill, 2017
was introduced in Lok Sabha by the Minister of Law and Justice,
Mr. Ravi Shankar Prasad on December 28, 2017. 

●

The Bill makes all declaration of talaq, including in written or
electronic form, to be void (i.e. not enforceable in law) and
illegal.  It defines talaq as talaq-e-biddat or any other similar form
of talaq pronounced by a Muslim man resulting in instant and
irrevocable divorce.  Talaq-e-biddat refers to the practice under
Muslim personal laws where pronouncement of the word ‘talaq’
thrice in one sitting by a Muslim man to his wife results in an
instant and irrevocable divorce.

●

Offence and penalty:  The Bill makes declaration of talaq a
cognizable and non-bailable offence.  (A cognizable offence is
one for which a police officer may arrest an accused person
without warrant.)  A husband declaring talaq can be imprisoned
for up to three years along with a fine.

●

Allowance:  A Muslim woman against whom talaq has been
declared, is entitled to seek subsistence allowance from her
husband for herself and for her dependent children.  The amount
of the allowance will be decided by a First Class Magistrate. 

●

Custody of minor children:  A Muslim woman against whom such
talaq has been declared, is entitled to seek custody of her minor
children.  The determination of custody will be made by the
Magistrate.

●

Current Status: Pending
Ministry: Law and Justice

Stage Date
Introduction Dec 28,

2017
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha
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  PRS Bill Summary  (541
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  Bill Text  (24 KB)
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